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United States Court of Appeals f<j>r the 

District of Columbia 


No. G472 


Chatham Phenix National Bank and Trust 
Company, Petitioner 


vs. 


Guy T. Helvering, Commissioner of Internal P^evenue. 


1 Docket No. 74333 

Chatham Phenix National Bank and Trust 

Petitioner, 


Company, 


v. 


Commissioner of Internal Revenue, Respondent. 
Appearances: | 


For Taxpayer: Ambrose C. Brady, C. P. A. 
drawn); Albert A. Jones, Esq. 

For Comm’r: Harold Allen, Esq., R. H. Trans 
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(With- 
e, Esq. 


Docket Entries . 


1933 


Nov. 18. Petition received and filed. Taxpayer notified. 

(Fee paid.) i 

Nov. 18. Copy of petition served on General Counsel. 
Dec. 27. Answer filed by General Counsel. 

1934. 

Jan. 17. Copy of answer served on taxpayer. 

Aug. 8. Hearing set Oct. 8, 1934. 

Oct. 8. Hearing had before Mr. Sternhagen on Imerits. 

Submitted. Appearance of Ambrose C. 'Brady, 
C. P. A., filed. 

1—6472a 
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1934. 

Oct. 9. Memorandum opinion rendered, John M. Stern- 
hagen, Div. 10. Judgment will be entered for 
the respondent. 

*• 11. Judgment entered, J. M. Sternhagen, Div. 10. 

Dec. 18. Notice of withdrawal of Ambrose C. Brady and 
appearance of Albert A. Jones filed. 

“ 18. Motion to set aside judgment and for a retrial 

filed by taxpayer. 

“ 21. Order denying motion entered. 

“ 24. Motion to dismiss for lack of jurisdiction filed 

bv General Counsel Dec. 27, 1934, denied. 

1935. 

Jan. 17. Petition for Board of review filed bv taxpaver. 
Feb. 20. Order denying Board review of division order 
of Dec. 21, 1934 (denying petitioner’s motion 
to set aside judgment and for a retrial) en¬ 
tered. 

Mar. 18. Stipulation for review by U. S. Court of Appeals 

“ 19. Petition for review by U. S. Court of Appeals of 
of D. C. filed re Ex. No. 1. 

D. C. with assignments of error filed by tax¬ 
payer. 

* 4 19. Proof of service filed by taxpayer. 

“ 23. Prcecipe with proof of service thereon filed by 

taxpayer. 

» 

2 [Stamp:] U. S. Board of Tax Appeals. Filed Nov. 

18, 1933. 

United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:AR:A-5 
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WHG—60D) dated September 21, 1933, and as a basis of 
this proceeding alleges as follows: 

I. Petitioner is a corporation. Its address is p5 Broad 
Street, New York, New York, care of Manufacturers Trust 
Company. 

II. The notice of deficiency, a copy of which is attached 
and marked 4 ‘Exhibit A,” was mailed to petitioner on Sep¬ 
tember 21, 1933. 

III. The taxes in controversy are income taxes for the 
calendar year 1930, and are for approximately $2i3.99. 

IV. The determination of taxes set forth in saijd notice 
of deficiency is based upon the following error, namely, the 
Commissioner increased the income from $3,257,660.15 re¬ 
ported in the petitioner’s return by $1,783.26, whereas the 
amount as reported should be decreased by $2,349,347.96 

additional bad debts. 

3 The Commissioner gave as his reason for not allow¬ 

ing the additional bad debts the application of Sec¬ 
tion (j) of the Revenue Act of 1928. 

V. The facts upon which the petitioner relies ar£ as fol¬ 
lows : 

i 

(a) The petitioner is a corporation. j 

(b) The corporation was incorporated under the|laws of 
the United States and the date of incorporation whs 1812. 

(c) The petitioner bases its contentions on the following: 

(1) Decision of United States Circuit Court of appeals 
Sixth Circuit Liberty Bank and Trust Company Docket 
Nos. 5780 and 5867 dated May 12, 1932. 

(2) Report of the Federal Bank Examiner dated [Novem¬ 
ber 21, 1930 regarding bad debts. Other losses suclJ as for¬ 
geries, overdrafts and etc. are included. 

The Federal Bank Examiner’s report shows three classi¬ 
fications as regards bad debts, namely Slow, Doubtful and 
Loss. For 1930 the following amounts were showi^: 

Slow. Doubtful. Lossl 

$22,939,127.72 $3,380,576.78 $2,614,785.57 

The Federal Bank Examiner’s Report for 1931 showed 
the following amounts: 

Slow. Doubtful. Loss. 

$19,609,993.14 $3,993,890.20 $8,470,524109 
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(3) The vear 1930 was an extraordinary year. It was 
one of the worst years in the history of the United States. 
Due to the fact that business conditions throughout the en¬ 
tire world were unsettled and numerous corporations had 
gone into bankruptcy, the increase in percentage of losses 
sustained by banks and trust companies on account of bad 
debts was enormous. In some instances the average in¬ 
crease ranged anywhere from 100 percent to 1000 percent. 

(4) The losses charged off by the petitioner for the five 
years previous to 1930 were as follows: 


4 1925 

1920 

1927 . 

1928 

1929 . 


$1,282,000.00 
1,114,711.49 
1,319,511.43 
1,254,739.32 
1,076,402.54 


Total 


$6,047,346.48 


This showed ^n average of approximately $1,209,472.95 per 
year. 


With the exception of about $300,000. the losses recom¬ 
mended by the Federal Bank Examiner in his report for 
1930 were charged off prior to the time of the examination 
bv the Bank Examiner for 1931. In addition to all of the 
previous mentioned chargeoffs, the Bank Examiner recom¬ 
mended an additional $8,000,000. to be charged off in 1931. 
It is reasonable to assume that part of this $8,000,000. rep¬ 
resented losses attributable to 1930. 


(5) The doubtful accounts as shown by the Bank Exam¬ 
iner’s report for 1930 and 1931 amounting to $3,380,576.78 
and $3,993,890.20 respectively have not previously been 
taken into consideration in the Petitioner’s claim for a re¬ 
fund, although a considerable portion of these amounts 
could readily be substantiated as realizable losses for the 
year ended December 31, 1930. 

(6) The technicality of not charging off the entire bad 
debts in 1930 should not preclude the Petitioner in claiming 
them since the evidence clearly shows they were bad in 
1930. 


VI. Wherefore the petitioner prays that this Board may 
hear the proceeding and hold that in computing the net in- 
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0 


corpora- 
to verifv 


come, deductions for bad debts as claimed herein will 

5 be allowed and and redetermine that ther£ is a re- 

I 

fund due Petitioner for the year ended December 31, 
1930 of approximately $281,707.77. 

CHATHAM PHENIX NATIONAL 
BANK AND TRUST COMPANY, 
[seal.] By C. W. WESTON, 

Vice President. 

Attested, j 

W. W. WOTTRICH, 

Assistant Cashier. 

6 State of New York, 

County of New York, ss: 

C. W. Weston, being duly sworn, deposes and ^ays that 

he is one of the Vice-Presidents of the Petitioner 

tion above named and that he is duly authorized 

* 

the foregoing petition; that he has read the foregoing peti¬ 
tion, or had the same read to him, and is familiar with the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief and those facts he believes to be true. 

C. W. WESTON. 

Subscribed and sworn to before me this 17 day of No¬ 
vember, 1933. 

[seal.] THOMAS B. CORGAN, 

Notary Public. 

Queens Co. (Tk No. 323, Reg. No. 4644. 

N. Y. Co. Cl ’k No. 95, Reg. No. 5-C-54. 

Kings Co. CPk No. 12, Reg. No. 50-4. 

Term expires March 30, 1935. j 

. 

7 Exhibit “A.” j 

Treasury Department, Washington, D. C. 

Office of Commissioner of Internal Revenu'e. 

September 21,j 1933. 

Chatham Plienix National Bank and Trust Company, 

% Manufacturers Trust Company, 

55 Broad Street, New York, New York. 

Sirs: 

You are advised that the determination of yourj income 
tax liability and that of your affiliated companies! for the 
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year 1930 discloses a deficiency of $213.99 as shown in the 
statement which is attached to and made a part of this 
letter. 

In accordance with section 272 of the Revenue Act of 
1928 and article 16 of Regulations 75 relating to consoli¬ 
dated returns of affiliated corporations prescribed under 
section 141 (b) of the Revenue Act of 1928, notice is hereby 
given of the deficiency mentioned. Within sixty days (not 
counting Sunday as the sixtieth day) from the date of the 
mailing of this letter, you may file a petition with the 
United States Board of Tax Appeals for a redetermination 
of your deficiency and that of your affiliated companies. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :C :P-7. The signing of this form expedites 
the closing of your return, permits an early assessment of 
any deficiency and prevents the accumulation of interest, 
since the interest period terminates thirty days after filing 
the enclosed form, or on the date assessment is made, 
whichever is earlier. 

Respectfullv, 

GUY T. HELVERING, 
i Commissioner. 

By CHAS. T. RUSSELL, 

; Deputy Commissioner. 

Enclosures: Statement. Form 870C. 

8 Statement. 

IT:AR:A-5. WHG—60D. 

Returns Examined. 

Parent Company— 

Chatham Phenix National Bank and Trust 


Company, New York, New York. 1120 1930 

Subsidiary Companies— 

Resource Holding Corporation, New York, 

New York . 1122 1930 

C. P. N. Realty Corporation, New York, New 
York . 1122 1930 
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Income Tax Liability. 

Income tax liability of Chatham Phenix National Bank 
and Trust Company and each subsidiary company above 
named as provided for in article 15 (c) of Regulations 75 
prescribed under section 141 (b) of the Revenue Act of 
1928. 


Income tax Income tax 

Year. liability. assessed Deficiency. 

1930. $391,133.21 $390,919.22 $213.99 


In accordance with article 16 (a) 

deficiency will be assessed severally 
% * 

tion named above. 

Revenue Agent’s report dated August 22, 1932, a copy 
of which was furnished vou under date of November 17, 
1932, has been made the basis of the adjustments producing 
the above-stated result as shown in the attached j schedules 
1 and 2. 

The issue raised in your protest sworn to on August 2, 

1933 against the proposed adjustment of your income tax 

liability for the year 1930 as outlined in Burbau letter 
* * 

dated June 9,1933 has been carefully considered and a hear¬ 
ing granted your representative in the office of thb Internal 
Revenue Agent in Charge at 17 Battery Place, New York, 
New York, on August 16, 1933. At this conference your 
contention that vour company should be entitled to an ad- 

v x v 

ditional deduction for bad debts in the vear 1930 amount- 

•/ 

ing to $2,349,347.96, which were ascertained to pe worth¬ 
less in that year but not actually charged off uijtil subse¬ 
quent years, has been denied on the grounds that the debts 
in question were not actually charged off within! the year 
1930 as required by section 23 (j) of the Revenue Act of 
1928. This office concurs in this decision. 

9 Since the issue raised in your claim for refund in 

the amount of $262,135.75, income taxes fo|r the tax¬ 
able year 1930, is identical with the issue considered at the 

above-mentioned conference vour claim will be disallowed. 

•/ 

Official notice of the disallowance of vour claim ivill be is- 

* 

sued by registered mail in accordance with sectioij 1103 (a) 
of the Revenue Act of 1932. 


)f Regulations 75, the 
against each corpora- 
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10 Chatham Phenix National Bank and Trust Company and subsidiaries. 

Year ended December 31, 1930. 

Schedule 1. 

Net Income. 


Consolidated net income as disclosed by return.. S3,257.660.15 

As corrected.. 3,259,443.41 


Net adjustment. SI.783.26 

Unallowable deductions and additional income: 

(a) Depreciation..,. SI.783.26 


Total..... SI.783.26 

Net adjustment as above. 1,783.26 


Schedule 1-A. 

Explanation of Items. 

(a) Depreciation claimed on vaults leased has been revised as follows: 


Location. Cost. Deducted. Allowable. 

711 Fifth Avenue, New York, 

New York. S39.154.00 S97S.S5 12/227ths S2.069.82 

106th Street and Broad wav, 

New York, New York... .. 24.837.27 620.93 1 /21 st 1.182.72 

Hunter Avenue and Academy 
Street, Long Island Citv, 

New York.,.12.000.00 300.00 1/21st 571.43 

42nd and Vanderbilt Avenue, 

New York, New York. 14.000.00 350.00 9/249ths 506.02 


To summary (following). S2.249.78 S4.329.99 


11 


Depreciation allowed on 42nd Street and Vanderbilt. Avenue Leasehold as 
follows: 

Depreciation has been allowed for nine months, chargeable over a period of 
249 months to expiration of lease, on improvements installed January 1, 1930 
to July 1, 1930. 



C-ost. 

Deducted. 

Allowable. 

Improvements. 

Furniture and fixtures. . 

Furnishings. 

i 

... SI53.508.74 
12.413.77 

21,300.42 

S7.309.94 9/249ths 
1,241.38 10% 

(9 months) 
7.166.SI 33 1/3% 

(9 months) 

S5.348.51 

931.04 

5.375.11 



S15.718.13 

SI1,854.66 


Summary of Depreciation. 




Allowable. 

Deducted. 

On vaults. 

On improvements, furniture, etc. 

. S4.329.99 

. 11,854.66 

S2.249.78 

15,718.13 

Allowable. 


S16.184.65 

S17.967.91 

16,184.65 

Depreciation disallowed. 


SI,783.26 
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12 Schedule 2. 

Computation of Tax. 

Income Tax. 

Net income for taxable year. S3 .259,443.41 

Less Credit. i None 

Balance subject to tax. S3.259.443.41 

Income tax at 12%. 391,133.21 

Tot al tax assessable. 391,133.21 

Tax previously assessed. 390,919.22 

Additional tax to be assessed. $213.99 


13 [Stamp:] Received U. S. Board of Tax Appeals. 

Dec. 27, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
Dec. 27, 1933. 

7 ! 
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United States Board of Tax Appeals, j 
Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

i 

Now comes the Commissioner of Internal Revlenue, by 
his attorney, E. Barrett Prcttyman, General Counsel, Bu¬ 
reau of Internal Revenue, and for answer to the petition 
tiled by the above-named petitioner, admits and denies as 
follows: 

I and II. Admits the allegations contained in paragraphs 
I and II of the petition. 

III. Admits that the taxes in controversy are income 
taxes for the year 1930, but denies the remaining allega¬ 
tions contained in paragraph III of the petition. 

IV. Denies error in the action recited in paragraph IV 
of the petition. 

V. Admits the allegations of fact contained in paragraph 
V, subparagraphs (a) and (b) of the petition; defies the 
allegations contained in subparagraph (c) of paragraph 
V of the petition. 
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Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) E. BARRETT PRETTYMAX, 

General Counsel, 
Bureau of Internal Revenue . 

Of counsel: 

JAMES D. HEAD, 

Special Attorney, 

Bureau of Internal Revenue. 

14 Schedule A. 

United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank & Trust Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

R ep o rt e r \s Minuf es . 

Hearing at Washington, D. C., on the 8th day of October, 

1934, at 2.25 o'clock, p. m. 

The above-entitled cause came on for hearing on this the 
8th day of October, 1934, before Honorable John M. Stern- 
hagen, Member of the United States Board of Tax Appeals, 
at Washington, D. C., pursuant to notice of hearing hereto¬ 
fore given; whereupon the following proceedings were had 
and testimony heard, to-wit: 

Appearances: 

Ambrose C. Brady, Esq., 55 Broadway, New York, X. Y., 
on behalf of the Petitioner. 

Harold Allen, Esq., and R. H. Transue, Esq., (Robert H. 
Jackson, Esq., General Counsel, Bureau of Internal 

15 Revenue) on behalf of the Commissioner of Internal 
Revenue, Respondent. 
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i 

Proceedings. i 

l 

The Clerk: Chatham Phenix National Bank j& Trust 
Company, Docket 74333. Ambrose C. Brady, Esq*, for the 
Petitioner and Harold Allen, Esq., and R. H. Transue, 
Esq., for the Respondent. 

The Member: Proceed, Mr. Brady. 

i 

Statement of Case for Petitioner. 

I 

Mr. Brady: The Chatham Phenix National Bank|& Trust 
Company has been assessed an additioinal assessment of 
$213.99. We claim instead of that that we should have a 
refund- 

The Member (interposing): For what year ? 

Mr. Brady: 1930. We claim there should be a refund, 
instead of that, in the amount of approximately $281,- 
707.77, by means of additional- 

The Member (interposing): I do not understand. You 
say there is a deficiency of $213, and you are claiming an 
overpayment of $281,000? 

Mr. Brady: That is right. It is based primarily on addi¬ 
tional bad debts, $2,349,347.96 that were not deducted in 
the vear 1930. 

The Member: What is the issue that is presented by the 
deficiency notice? I take it that bad debts is the foundation 
of your claim for overpayment? 

16 Mr. Brady: No. That $213 is based on additional 
depreciation of about $1,700. j 

The Member: What do you mean by additional deprecia¬ 
tion? ‘ ‘ I 

1 

Mr. Brady: They dissallowed some depreciation! in the 
amount of $1,700 in the original return, which brings in 
the additional assessment of $213. 

The Member: You mean too little depreciation and not 
additional. If they gave you additional depreciation you 
would not have any deficiency, would you? 

Mr. Bradv: Yes. 

* 

The Member: What is the situation? You are being so 
muddy about it. What is this depreciation issue! now? 
What is it about ? They disallowed some depreciation, you 
say. Will you tell me what the Commissioner did clo and 
what I have to describe. 
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Mr. Brady: They disallowed us some depreciation on 
some vaults. 

The Member: Vaults? 

Mr. Brady: Yes. We are not protesting against that 
particular feature itself. What we really want is a claim 
for refund for $213—$281. That is based on these addi¬ 
tional bad debts. 

The Member: Are vou abandoning anv contest of the 

% V » 

Commissioner's disallowance of your depreciation? 

Mr. Bradv: Yes. 

17 The Member: That is not in issue before me now? 

Mr. Bradv: That is right. 

The Member: The fact that you had an opportunity to 
file a petition by reason of that deficiency gave you, like¬ 
wise, the opportunity to get an amendment of your deduc¬ 
tions, and you are claiming a deduction for bad debts in 
addition to those which you actually took on your return. 
Is that it? 

Mr. Brady: Yes, sir. 

The Member: Is that all? 

Mr. Brady: We are basing that primarily on the United 
States Circuit Court of Appeals, Sixth District, Xo. 5780 
and Xo. 5867, which was decided Mav 12, 1932, and also 
G. C. M.- 

The Member (interposing): What is the case? 

Mr. Brady: Liberty Bank & Trust Company. Also on 
G. C. M. 13114. 

The Member: Is that Libertv Bank case the case in 
which the court held that having once charged off bad debts, 
when thev get them back thev must be included in income? 

Mr. Brady: That is right. The G. C. M. is based on an 
ascertainment by the taxpayers of partial worthlessness 
within the taxable year, the charge-off in such a case being 
a technical requirement, and may be made after the tax¬ 
able year. These debts were charged off in the vear 1931 
but not in the year 1930. In the year of 1930 we took ap¬ 
proximately $329,577.19. In 1932 we filed an amended 
return showing that we should take off $2,698,925.15. 

18 The ascertainment of the worthlessness of those 
debts we based primarily on the bank examiner’s re¬ 
port, which was made in Xovember and December, 1930, 
within the taxable vear under discussion. 
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The Member: Just what ultimate fact do vou intend to 
prove, that these debts were ascertained to be worthless 
and charged off? 

Mr. Bradv: And tliev were charged off in the year 1931. 
* * ^ • 

The Member: You intend to prove, as a matter of fact, 
that they were ascertained to be worthless in 1930 and, 
as a matter of law, you did not charge them off until 1931, 
and you were entitled to have them treated as if tjiey had 
been charged off in 1930. 

Mr. Brady: That is right. 

The Member: Is that your position? 

Mr. Brady: Yes, sir. We base it primarily 
bank examiner’s report because he looked at it f 
impartial viewpoint at that time, and said that they 
have charged them off, charged practically all of them off 
before his subsequent examination in 1931. Previous to 
that in each year we had about one million and some odd 
dollars. In 1925 up to 1929 there was over $1,000,000 
charged off in every year for bad debts. In 1930 they only 
charged $349,577.19. In 1931 tliev charged off $3,231,875.14. 

$2,349,- 


on this 
rom an 
■ should 


19 


We contend that out of that $3,231,875.14, 

347.96 is applicable to the year 1930. 

The Member: Is that vour case? 

* 

Mr. Brady: Yes. 

The Member: Have vou anvthing to sav, Mr. A| 
way of opening? 

Mr. Allen: We move for judgment for the amount of 
the deficiency as shown in the deficiency letter, oj 
sel’s statement. 

The Member: I deny the motion. You may mate your 
case. 

Mr. Bradv: I will call Mr. Bessell. 


lien, by 


,i coun- 


Evidence for Petitioner. 


Thereupon the Petitioner, to maintain the material aver¬ 
ments of the petition, introduced the following prpof: 

Whereupon Lester R. Bessell, was called as a witness by 
and on behalf of the Petitioner and, having been fiijst duly 7 
sworn, was examined and testified as follows: 
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Direct examination. 

Bv Mr. Bradv: 

• • 

Q. You are an auditor for the Chatham Plienix National 
Bank & Trust Company? A. Yes. I was auditor of the 
Chatham Plienix National Bank & Trust Company for the 
period from 1924 to 1932. 

20 Q. Within those years you prepared the tax re¬ 
turns? A. 1 did. 

Q. Do you recall the amounts that are shown to you? 
May I show this to the witness, your Honor? 

The Member: Yes. 


Bv Mr. Bradv: 

* •» 

Q. Tell us, the amounts that were charged off on the tax 
returns for the previous years, 1925 to 1929? A. For the 
year 1925 the charge off is $1,282,000. 1926, $1,000,000- 


Mr. Allen (interposing): What is the purpose of this? 

Mr. Bradv: We are showing the amount charged off in 
the previous years and what an inadequate amount was 
charged off in 1930. 

Mr. Allen; That is objected to as irrelevant and im¬ 
material. 

The Member: Are you relying entirely upon the actual 
charge-off method? Is there any question here about a 
reasonable addition to a reserve for bad debts? 

Mr. Allen: No. 

Mr. Brady: No, I do not think there is. 

The Member: Just what has the earlier charge-off to do 
with it? 

Mr. Brady: I want to show that we had about $1,000,000 
or more in the previous years. In this year we onlv 
21 had $349,000. 

The Member: What has that to do with the actual 
charge-off basis? I would understand that if vou were at- 
tempting to bring this within that provision of the statute 
which permits you to charge off a reasonable addition for 
reserve for bgd debts but if you are not under that provi¬ 
sion and the statute permits you to charge otf and you de¬ 
duct the debts actually ascertained as worthless and charge 
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off what difference does it make what has been done for 
prior years or how many prior years? 

Mr. Bradv: I thought it would bring out the inadequacy 
of this one particular year and show that they did not 
follow the* bank examiner’s recommendation in that year, 
whereas they had in all the previous years. 

The Member: The objection is sustained. 

Mr. Brady: In all the previous years the bank exaijniner’s 
recommendations were taken and acted upon by the [officers 
of the corporation. 

Mr. Allen: Just a minute. That is objected to as imma¬ 
terial and irrelevant. There is no question of reserve in 
this case at all. Each year stands on its own footing. 

The Member: I do not understand your theory, Mr. 
Brady. If you have a theory that will justify this I will be 
glad to hear it. 

Mr. Brady: It is only to bring out the point of the 
22 inadequacy in this particular year, to substantiate 
what we did. 

The Member: I want the relevancy of it. What lids that 
got to do with it? I understand vou are trying to slidw this 
was out of line. Suppose it was out of line? It njiay be 
that you had worthless debts in the prior six months of 
$10,000,000 and worthless debts in this year of $300,000, 
which seems on its face to be wholly unrelated, bu': what 
has that got to do with it ? 

Mr. Brady: That was the main point I was trying to bring 
out, just to show the inadequacy. That was the main pur¬ 
pose. 

The Member: Have you noted your appearance i|n this 
case heretofore? 

Mr. Bradv: Xo. This is mv first case, vour Honor] 

The Member: You are admitted to practice? 

Mr. Brady: Yes. 

The Member: All right. 

Mr. Bradv: I think that is all, vour Honor. That is the 
main point of our claim. I don’t know whether I arti per 
mitted to submit these bank examiner’s reports here as 
evidence in the case or not. 

The Member: I am not going to try your case for you. 

Mr. Bradv: I understand that. 
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The Member: You have to decide whether you have 
23 a risxht to put them in or whether you want to put 
them in or not, whether you want to offer them and 
take a chance on their being ruled out. 

Mr. Brady: I will put them in and take chances on that. 

The Member: Suppose you try to get them in now and 
we will see whether you are going to put them in or not. 
Your adversary mav have something to sav about it. 

Mi*. Brade: I offer them in evidence, for the vear 1930. 

The Member: You don't get papers in by just offering 
some paper in evidence. Are you identifying it by this 
witness or what are vou doing? 

ft 


Mr. Brady: 1 am more or less 


of an amateur, as you can 


see. 

The Member: I see that vou are. I am trving to be verv 
patient with you. 

Mr. Bradv: I understand that. I am not a lawyer, to be- 
» » 

gin with, so there is a lot I don’t know. 

The Member: You are admitted as a certified public ac¬ 
countant, are you? 

Mr. Bradv: Yes. 


Bv Mr. Bradv: 

» ft 

Q. Will you identify that (indicating) as the bank exam¬ 
iner's report for the year 1930? 

A. Yes, I do. 

Q. That was submitted in November or December- 

24 Mr. Allen (Interposing:) Would you mind asking 

the witness what they are, instead of asking leading- 
quest ions? 

Bv Mr. Bradv: 

» ft 

Q. What js that report, Mr. Bessell? A. This is the na¬ 
tional bank examiner's report of the condition of the bank 
as of November 21, 1930, of the Chatham Phenix National 
Bank & Trust Company, showing the condition of the bank, 
including the recommendations of charge-offs for bad debts 
and all the information in connection with the solvency of 
the bank. 

Q. How do they classify the debt? 

Mr. Allen: I object to any questions relating to the con¬ 
tents of this document until the document itself is offered 


GUY T. HELVERING, COM. OF INT. REV. j 17 

in evidence and accepted. The documents are presumed 
to speak for themselves if they are admitted. 

The Witness: These- 

Mr. Allen (interposing-:) There is an objection pending. 

The Member: Don't vou talk until after vou hdar from 

» • 

counsel to go ahead. Have vou anvthing to sav to that 
objection, Mr. Brady? It is bad to put you to this technical 
procedure. If you care to handle this ^280,000 case for 
these people you ought to have taken—you ought not to 
have taken the responsibility. They have taken the respon- 
sibilitv of emploving vou. I have to hold vou to all 

25 of the rules of procedure to which every other tax¬ 
payer is held. This is a technical procedure. Exhib¬ 
its may be offered in evidence and received in evidence, and 
the rules of evidence applicable in the courts of e’quitv in 
the District of Columbia are enjoined upon me by statute, 
so I have to proceed in accordance with what the statute 
provides as my duty. If you want to proceed in this case 
you have got to proceed in that way, and it is perfectly 
absurd to come in here, with a case of this magnitude, and 
expect to prove it without having given any attention to the 
wav in which vou should get vour evidence in. I can not 
hoi}) you. I can not sit here and protect the interests of 
your client against your own inadequacy and at the same 
time make the Government rely upon their counsel. 

Mr. Brady: I offer it in evidence as Petitioner’s i Exhibit 
Xo. 1 . j 

Mi*. Allen: May I ask counsel if he intends to produce at 
this hearing further and additional evidence to prove the 
nature or worthlessness of the items included in the bank 
examiner’s report or any of them? 

Mr. Brady: The tax returns for 1931 include those same 
debts. 

Mr. Allen: Do you intend to produce affirmative evidence 
of the worthlessness of any of the items included^ in the 
Bank Examiner’s report? 

Mr. Bradv: Xo. We stand on the bank examiner’s re¬ 
¬ 
port. 

26 Mr. Allen: Then I am obliged to object to its intro¬ 
duction because the Board has already said: 

“We have often, therefore, held and now repeat that 
orders of a bank examiner to write assets off the books are 


2—6472a 
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not sufficient]in themselves to warrant the allowance of such 
as deductions. ” 


That is from the Board’s opinion in the appeal of the 
Chemical National Bank of New York, 30 B. T. A. and 32, 
a very recent case, summarizing a long line of opinions and 
citing them to the same effect. 

The Member: How does that govern the admissibilitv? 

Mr. Allen: It seems to me if the Board declares the order 
of the bank examiner is, in itself, not sufficient to establish 
the point sought to be established by it, then it becomes 
by that ruling entirely inconsequential in the case if offered 
by itself. 


The Member: You mean offer everything at once? 

» V 1 

Mr. Allen: That is the reason I asked counsel if he had 
other evidence. 

The Member: But I do not think you can approach it that 
way, can you. You have to decide here, irrespective of 
whether he has other evidence or not, whether this is admis¬ 
sible; irrespective of whether it is received in evidence it is 
deemed to be insufficient in view of all the evidence to prove 
the point urged for it. 

27 Mr. Allen: There seems to be no question in the 
Boardjs mind that it is not sufficient in itself. 

The Member: That is perfectly true. 

Mr. Allen: Having established that it was offered by it¬ 
self, and nothing else relied upon, I was endeavoring to 
shorten the Board’s time. 


The Member: I do not think we can permit our time to 
be shortened at the expense of the rules of evidence. I do 
not think what you said shows its inadmissibility. If you 
have any other objections to prove its inadmissibility in 
the form offered I will hear them. 

Mr. Allen: I might also and do also object to its introduc¬ 
tion as being unqualified. The witness on the stand is not. 
the bank examiner. He has not identified the document in 
any authoritative way. He is not subject to cross-exami¬ 
nation regarding its contents. If it should go to the merits 
in this case every one of the items passed upon by an exam¬ 
ining officer should be subject to strict cross-examination 
through that officer to determine their validity. At the 
present they are merely figures on a piece of paper. 
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The Member: Have you looked at the exhibit proffered 
for the purpose of seeing 1 what it does purport tjo be or 

sav? 

* 

Mr. Allen: Xo. 1 have not seen it. 

The Member: Suppose you look at it to see whether it 
has any other objectionable features so that I can 
28 hear vou on all the grounds. 

Mr. Allen: This is a document of apparently some 
200 pages of manuscript and it is, obviously, impracticable 
for me to examine it competently in the time given me. 

purport 
or does 


The Member: What 1 want to know is, does it 
to state categoricallv that the debts are worthless 
it purport only to be a recommendation of somebcldy that 
the debts be charged down? It is not quite enough for the 
purposes of my ruling to only know that it is a report of 
someone who purports to be a bank examiner. 

Mr. Allen: I am informed there is not anv textual recoin- 
mendation or order or direction embodied in this docu¬ 
ment. It is labeled, “Report of examination of Chatham 
Phenix National Bank & Trust Company as of close of 
business November 21, 1930.” And it bears the imprint 
of the office of the Chief National Bank Examiner, giving 
his address in New York City. 

The Member: Does that date happen to be the last date 
of this petitioner’s fiscal or taxable year or is that: a mis¬ 
cellaneous date that has no relation to the taxable year? 

Mr. Allen: No relation to the taxable year. In this case 
it was the calendar vear 1930. It seems to be the date on 
which the Examination in question happens to have been 
completed. The document does contain a summary sheet 
divided into items on the left and columns on the 
29 right, which columns have various headings as fol¬ 
lows : 

“Over due, Class A.” “Overdue, Class B.” 4 j Slow.” 
“Doubtful.” “Loss.” 

There are five columns with the headings which I have 
read. Each one of the columns contains figures evidently 
relating to totals of items in the several classifications. 

The Member: And the remaining sheets purport to be 
the detail of which those are submissions. Is that right? 

Mr. Brady: That is right. 

Mr. Allen: There are some 200 of them so I will be glad 
to check this up. 
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The Member: Xot signed by anybody? 

Mr. Allen: Apparently not. All the sheets are bound 
together in a loose leaf binder. This document lias not 
heretofore been submitted to me. This document, as a 
whole, up to this time has never been submitted to any offi¬ 
cer of the Bureau. 

Mr. Bradv: Mav I sav something? 

The Member:.Yes. 


Mr. Bradv: We have had the field agents in the bank. 
We have given them all the information that tliev have 
asked for on every one of these points and it has been re¬ 
ferred to Washington from New York. These men have 
cooperated with them in every way so these figures have 
been checked back for 1930 and 1931 both as to 

30 what we charged off and what the recommendations 
of the Bank Examiner have been. 

Mr. Allen: 1 think that statement is correct. On the 
basis of the consideration the claim in issue here was dis¬ 
allowed. 

The Member: Has there been anv claim for refund? 

Mr. Allen: Yes, a claim for refund has been filed. 

The Member: That has been disallowed? 

Mr. Allen: I think so. 

Mr. Brady: Yes, it has been, on the basis that the ac¬ 
counts were not actually charged off on our books in 1930. 
The cases I cited show that if it is ascertained to be par¬ 
tially worthless it could be charged off even though it was 
not technically done in 1930. This bank examiner's report 
in detail brings up each account and analyzes it and makes 
a notation on each account conceded to be a loss. That 
conceded to be a loss or whatever notation is after that, 
the bank examiner has discussed each particular item with 
the various officers under those various accounts. That is 
why we think from an impartial standpoint this brings out 

the losses and shows that tliev were ascertained to be 

% 

worthless along in 1930. That is not only our viewpoint 
but it is the bank examiner's viewpoint, also, after having 
gone into the accounts. He has arrived at that conclusion 
after an analysis of the accounts themselves. 

The Member: The objection is sustained. 

31 Mr. Brady: That is all I have. 

Mr. Allen: May I, through a superabundance of 
desire to be accurate, correct mv answer to vour Honor’s 
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question as to the claim of refund? I find that it has not 
been disallowed because no action has been taken on it pend¬ 
ing the disposition of this appeal. It doubtless wil. be dis¬ 
allowed in consistency with the Bureau’s action regarding 
the appeal. 

The Member: Have you anything further from this wit¬ 
ness ? 

Mr. Allen: Nothing. 

Mr. Bradv: Nothing. 

. — 

The Member: He mav stand aside. 

(Witness excused.) 

The Member: Have you anv further evidence? 

* % 

Mr. Brady: That is all I have. We base it solely upon 
that, and the charge-off on the books which had been ascer¬ 
tained to be charged off by the income tax men themselves, 
with our cooperation. They had gone thoroughly into all of 
these accounts. The books show exactly what the evidence 
we chose to give here would show. We can not sljow any 
more than that. The books show exactlv that. 

Mr. Allen: May I preliminary to the motion which I ex¬ 
pect to renew briefly state for your Honor’s information a 
summarv of the situation in this case? 


The Member: Yes. 

Mr. Allen: It seems that in the income tax return 
32 filed by this taxpayer for the calendar year of 1930 
the total of $349,577.19 bad debts was claimed. All 
of those claimed bad debts were allowed by the bureau. 
They were ascertained to be worthless and had been charged 
off during the year 1930. On December 14, 1932, the tax¬ 
payer filed an amended return for the year 1930 in which a 


total of $2,698,925.15 bad debts was claimed. That figure 


included the total previously claimed in the original return 
and allowed bv the Bureau. There was a difference, there- 
fore, undisclosed, of the amount—of the difference between 
those two figures, which was $2,349,347.96. Those bad debts 
comprising that difference had not been charged off in 1930. 
That was established by investigation by the Bureau and 
freely admitted by the taxpayer. The bad debts in that 
amount, therefore, were disallowed by the Bureau. 


It seemed that the investigation developeed, and it was 
also admitted by the taxpayer, that the bad debts in that 
additional amount not previously claimed in the cjriginal 
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return had not been written off until some time in June of 
1931, and later in 1932. 

Claim for refund for $282,135.75, based on the theory that 
the taxpayer should have been allowed a deduction of the 
total of $2,698,925.15, was filed. There is, therefore, no dis¬ 
pute about the essential facts of the case and involving the 
administration of an express provision of the statute. 

The situation left no choice to the Bureau, and we 

33 believe it leaves no choice to the Board as to what to 
do about the $2,349,347.96 of additional bad debts 

claimed in the amended return which had not been charged 
off on the books of the taxpayer during the taxable year, 
namely, the calendar year of 1930. I believe that opposing 
counsel will concede that the facts as I have stated them 
just now are correct. 

Mr. Brady: That is right. 

Mr. Allen: In view of those- 

The Member (interposing). What do you mean by that? 
You are talking onlv about how this situation was handled 
in respect of that claim for a refund. You are not attempt¬ 
ing to agree upon the facts in respect of these accounts, are 
you ? You are just telling what has happened in the Bureau 
and in the historv of this case, aren’t vou? 

Air. Allen: That is correct. 

The Member: When you come to make a concession, a 
mutual statement of facts, I went to be sure what it is vou 

mr 

are saying. 

Mr. Allen: Yes. Mv statement related to the filing of 
two returns by the petitioner here and the amounts of bad 
debts claimed in each of those returns, about the Bureau’s 
action with regard to the bad debts claimed in the first or 
original return, namely, the allowance of them in toto and 
the Bureau’s action with regard to the additional amounts 
claimed in the amended return, namely, disallowance 

34 in toto, and also the fact that the additional bad debts 
claimed in the amended return to the total of $2,349,- 

347.96 had not been charged off on its books by the taxpayer 
in the calendar year 1930. 

Those facts are not denied by petitioner’s counsel. In 
fact, they are admitted as true if he has just understood 
my question. 

Mr. Brady: That is right. We did not charge them off 
in our year, i That is the basis for our claim that we should 
be allowed for having charged them off, as was done, in a 
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subsequent year, and the technicality of not actualjy having 
clone so in 1930 should not preclude us from having them 
considered as deductible items in that year. 

Mr. Allen: Furthermore, the charge-offs in each instance 
were for the entire amount of the claim. The charge-offs 
were not made in 1930. Regarding this additional balance 
claimed in the amended return, I have already pointed out 
that he has finally charged off and has asserted in this ap¬ 
peal that they were in each instance, that is, as to ejacli item, 
complete and entire chargeoffs of the whole amount of the 
indebtedness as a bad debt. That is also correct, is it not? 

Mi*. Bradv: That is right. 

Mr. Allen: In view of those facts and circumstances- 


Mr. Brady: I am not quite sure about that. Would you 
mind rephrasing that question? 

Mr. Allen: Read it. 


35 The reporter read a statement as follows: 

i 

“Mr. Allen: Furthermore, the charge-offs in each in¬ 
stance were for the entire amount of the claim. The 


charge-offs were not made in 1930. Regarding this addi¬ 
tional balance claimed in the amended return, I have al¬ 
ready pointed out that he has finally charged off and has 


asserted in this appeal that they were in each instance, that 
is, as to each item, complete and entire chargeoffs of the 
whole amount of the indebtedness as a bad debt.: That is 


also correct, is it not?” 


Mr. Allen: Do vou understand that? 

%> 

Mr. Brady: Xo, that is not right, yet, because some of 
these—well, the bank examiner’s- 

The Member (interposing): I am not going to near this 
dispute between counsel about facts. If there is any evi¬ 
dence in this case I will decide it on the evidence but if you 
disagree upon facts that simply means that yoi|i do not 
stipulate. If you do not stipulate I will have to decide the 
case on the evidence. 

Mr. Allen: I will simply withdraw my statement!—the lat¬ 
ter part of my statement beginning with “furthermore”. 

The Member: Will you hand up that Liberty Bank deci¬ 
sion on which you rely? 

Mr. Brady: Yes, sir. 

The Member: Have you anything more to say?! 
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Mr. iBraclv: Xo, that is all, vour Honor. 

36 The Member: Is there anything more, Mr. Allen? 

Mr. Allen: I renew my motion for judgment in 

favor of the respondent in the amount set forth in the de- 

fieienev notice. 

% 

The Member: I think I will have to grant that motion and 
sustain the deficiency and find that there is no evidence of 
overpayment: The deficiency, apparently, was entirely 
predicated upon the disallowance by the Commissioner of 
some claimed deductions of depreciation. So much the 
petitioner does not contest and, therefore, there is no al¬ 
ternative to the approval of the determination of the Com¬ 
missioner that the depreciation was not properlv deduct¬ 
ible. 


The taxpayer now makes an issue new to the deficiency 
notice, claiming deduction for bad debts, of which we 
spoke colloquially, namely, lie claims a deduction under 
that provision which prescribes the deduction for debts as¬ 
certained to he worthless charged off in any taxable year 
and then goes on to provide for partially worthless debts 
if the Commissioner is satisfied the debt is onlv recover- 
able in part or the deduction of a reasonable addition to the 
reserve for bad debts. The taxpayer has adopted a method 
of accounting which provides for a reserve for bad debts. 
As I understand the issues here thev do not involve either 
of the latter two provisions in that subdivision, but involve 
only the deductibility of these debts and the question of 
whether the debts were actuallv ascertained to be 


37 worthless within the taxable year 1930, and are de¬ 
ductible despite the admitted fact that they were not 
charged off until after the year 1930. 

The taxpayer offers to prove the worthlessness of the 
debt onlv bv tendering a document said bv the auditor of 
the bank to be in the possession of the bank, and purport¬ 
ing to be the report of the national bank examiner. The 
document, however, was excluded upon the objection of 
counsel for the respondent by reason of the fact that it was 
not properly identified, in the first place and, in the second 
place, because it was not put in evidence through the me¬ 
dium of the man who had made it and, therefore, the re¬ 
spondent was without any opportunity to test the accuracy 
and truth of the statements contained in it. With that 
evidence excluded there is nothing in the record to estab- 
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lisli the worthlessness of these debts. It may b£ added, 
however, that if the evidence had been properly—or, 
rather, if the proffered exhibit had been properly identified 
by the national bank examiner who made it, it would still 
of itself, from the decisions of the Board, not have been 
sufficient to justify the inference that the debts were worth¬ 
less. Indeed, if the Board had considered at all what coun¬ 
sel has said as a description of the exhibit, it attempts not 
to state whether or not tlie debts are worthless, but onlv to 
classify accounts of the bank examiner in respect of the 
Examiner’s appraisal of the probability of their Ultimate 
recovery, and whether or not the Examiner’s ap- 
38 praisal is a well-founded appraisal can only be de¬ 
termined bv knowing what it is the Examiner took 
into consideration. AVe don't know what the Examiner 
took into consideration. We may take our supposed ju¬ 
dicial notice of the fact that a bank examiner does not have 
in mind the deductibility of the income tax status of debts 
and, therefore, does not appraise debts with that in mind, 
but has in mind only primarily, I suppose, the protection 
of depositors and the conservative character of the bank’s 
statements, so that thev shall not bv anv chance mislead 
someone as to the ultimate abilitv of the bank to pav off, 
a function wholly separate from the income tax deduction. 
But it has been held in numerous cases that the national 
bank examiner’s statement is, therefore, not of itself suffi¬ 
cient to prove either entire worthlessness or partial worth¬ 
lessness. 


This Board lias held in other connections bcsides| banks, 
as well as what 1 said as to banks, that the statutory pro¬ 
vision that debts to be deductible must be ascertained to 
be worthless, imposes upon the Board the duty of de¬ 
termining* whether they are worthless or not in the light 
of the facts as to each debt, and that it may not abrogate 
that duty or function by merely accepting the opinion of 
somebody else as to whether they were worthless. 

You have to have before us, before vou can sav the Com- 

7 # * * 

missioner was wrong, evidence to show that he was 
39 wrong, and if there happens to be a mere difference 
of opinion bet ween a revenue agent, on the one hand, 
and a bank examiner on the other, we are not up here to 
weigh the relative impressions of those two opinions. You 
have to have evidence to show that he was wrong. If there 
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is a debt due from these people to the taxpayer and the 
taxpayer seeks to charge it off as worthless he must prove 
to the Board by evidence that the taxpayer is not likely to 
receive that debt, and why, and show what investigation he 
made, and what facts have come to his knowledge. It is 
not enough, and we have held it time and time again, for 
the taxpayer to put a man on the witness stand, whether 
he is an official of the company or a bank examiner, and 
have him say, “In my opinion it was worthless and, there¬ 
fore, you have to have the same opinion I have." You 
have got to determine that upon the facts. 

I have discoursed thus at length on this subject only be¬ 
cause the law on tlie subject does not seem to have been 
made entirely clear to the petitioner, and I think it is im¬ 
portant that he should understand why he can not recover 
in this case. 

Let me close this by very briefly saying that the evi¬ 
dence does not establish the worthlessness of the debt in 
1930 and for that reason the determination of the respond¬ 
ent will be sustained. 

(The above and foregoing are all of the proceedings had 
in the above-entitled matter; whereupon, at 3.15 o’clock 
p. m., the hearing was concluded.) 

40 United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Ambrose C. Brady, C. P. A., for the petitioner. 

Harold Allen, Esq., and Rollin H. Transue, Esq., for the 
respondent. 

Me mo rand inn Opinion. 

Stern hagen : 

This proceeding duly came on for trial at "Washington, 
D. C., before Division No. 10, both parties being repre¬ 
sented. 
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The deficiency of $213.99 had been duly determined bv 
the respondent through the disallowance of depreciation 
deductions taken by the petitioner. As to the original defi¬ 
ciency, the petitioner makes no contest. It claims, however, 
an overpayment of some $281,000 because it erroneously 
omitted a deduction for numerous bad debts in 1930. This 
the respondent traverses. The petitioner’s only proffered 
evidence consisted of a batch of papers said by an employee 
of the bank to have been in the files of the bank as the re¬ 
port of a National bank examiner. The alleged bank exam¬ 
iner was not present, and the report contained no text to 
indicate what it was or what was its foundation^ It pur¬ 
ported merely to be numerous pages of figures supple¬ 
mented by a columnar summation purporting to classify 
large amounts in respect of the degree of ultimate recover¬ 
ability. It purported to be made as of November 1, 1930. 
Upon respondent’s objection, the proffered report was ex¬ 
cluded from evidence. The petitioner then rested, and re¬ 
spondent moved for judgment. 

The Division, after hearing all of the evidence, is unable 
to find that the alleged amount constitutes ii debt as- 
•11 certained to be worthless in 1930, and it is admitted 
by the petitioner that the amount claimec] was not 
charged off until after 1930. The Division therefore an¬ 
nounced its conclusion of law that the deduction claimed 
by the petitioner was not allowable, and sustained the re¬ 
spondent ’s determination. 

Judgment will be entered for the respondent. 

Entered Oct. 9, 1934. 

42 United States Board of Tax Appeals, 

Washington. 

Docket No. 74333. ! 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

In accordance with the Board’s Mcmorandunj Opinion, 
entered October 9, 1934, it is 
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Ordered, adjudged and decided that there is a deficiency 
of $213.99 in income tax for 1930. 

[Seal U. S. Board of Tax Appeals.] 

(S.) J. M. STERXHAGEX, 

Member. 

Entered Oct. 11, 1934. 

43 [Stan,ip:] U. S. Board of Tax Appeals. Filed Dec. 

18, 1934. 

Xo. 74333. 


United States Board of Tax Appeals. 

Chatham Phknix Xational Bank and Trust Company, 

Petitioner, 

against 

Commissioner ok Internal Revenue, Respondent. 

Notice of Appearance. 

Ambrose C. Brady, C. P. A., who pnr]>orted to represent 
the taxpayer upon the hearing of this cause, hereby with¬ 
draws as the nominal representative of the taxpayer: and 
It is hereby consented and stipulated that Albert A. 
Jones, Esq., may be substituted as the representative and 
attorney for the taxpayer petitioner in his place and stead, 
and that an order to that effect may be entered hereupon 
without further notice. 


Dated November 1, 1934. 

(S.) AMBROSE C. BRADY, 

Manufacturers Trust Company as 
Successor by merger to Chatham 
Phenijr National Haul * and Trust 
Company , Petitioner , 

[seal.] 

By CHARLES C. CLOUGH, 

Comptroller. 

The Clerk of the United States Board of Tax Appeals 
will please enter mv appearance as Counsel for petitioner. 
(S.) ‘ ALBERT A. JOXES, 

Attorney at Law. 
International Building , 
Washington, D. C. 
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44 State of New York, 

Comity of Xnr York, ss: 

i 

On this 13th day of December, 1934, before me personally 
came Ambrose C. Bradv, to me known and knowli to me 
to l>e the person described in and who executed the fore¬ 
going instrument and he dulv acknowledged to me that he 
executed the same. 

(S.) CORNELIUS J. DIMONO, 

[seal.] Notary Public 

i 

State of New York, 

Comity of New Yorl\ ss: 

On this 13th day of December, 1934, before me personally 
came Charles C. Clough to me known, who being by pie duly 
sworn, did depose and say that he resides in Garden City, 
L. I., Xew York: that he is Comptroller of Manufjict-rers 
Trust Company, Successor by merger to Chatham jPhenix 
National Bank and Trust Company, the corporation de¬ 


scribed in and which executed the foregoing ilisti 


that he* knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it 
was so affixed by order of the Board of Directors of said 
corporation and that he signed his name thereto by like 
order. 

(S.) CORNELIUS J. DIMOXD, 

[seal.] Notary Public. 


ument; 
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[Stamp:] United States Board of Tax Ajppeals. 
Filed Dec. 18, 1934. 


United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Motion to Set Aside Judgment , and for a Retrial. 

Now comes the petitioner, by Albert A. Jones, it$ attor¬ 
ney, and upon all the proceedings had and papers filed 
herein, including the minutes of the hearing held October 
8, 1934, and the opinion and judgment rendered herein, and 
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upon the annexed affidavits of Charles C. Clough verified 
November 22, 1934, Ambrose C. Brady verified December 
14th, 1934, Charles AAY Weston verified December 8th, 1934, 
Charles C. Clough verified December 14th, 1934, Eric G. 
Anderson verified December 13th, 1934, Nathaniel E. Evans 
verified December 13th, 1934, (diaries AY. AYeston verified 
December 14, 1934, Emma P. Krause verified December 
14th, 1934, Samuel AIcRoberts verified December 13th, 1934, 
Elliot Debeyoise verified December 13, 1934, Daniel A. 
Dwyer verified December 14th, 1934, AA'illiam C. Grape veri¬ 
fied December 13th, 1934, Charles F. AYahlig verified De¬ 
cember 13th, 1934, Ambrose C. Brady verified December 
13th, f934, Nathaniel E. Evans verified December 
46 13th, 1934, and Basil Kobillard verified December 

13th, 1934, moves the Board to set aside its judg¬ 
ment entered herein on October 11, 1934, and to grant peti¬ 
tioner a rehearing and retrial of the issues presented in its 
petition, upon the grounds, 

(1) That petitioner was not represented upon the trial 
of this cause by any authorized representative or attorney 
as shown bv the affidavits of Charles C. (dough verified 
November 22, 1934, of Charles AY. AA 7 eston verified Decem¬ 
ber 8, 1934, and of Ambrose C. Brady verified December 
14th, 1934, but as further appears from said last mentioned 
affidavit said Ambrose C. Brady purported to appear for 
petitioner due to his personal mistake as to his authority 
and as to the nature of the proceeding and the steps re¬ 
quired to be taken and proof required to be submitted 
thereon; 

(2) That no evidence or proof has been submitted for 
petitioner herein in respect to its case; and that petitioner 
has a good and substantial cause of action herein upon the 
merits as appears from the said affidavit of Charles C. 
Clough and valid proof to support the same as appears 
from the other affidavits hereto annexed which describe the 
nature and extent of part of such proof; 

(3) That none of the officers in charge of petitioner’s 
tax matters knew that this cause was to be tried or was 


tried until after the judgment was rendered herein, and 
that said officers and the petitioner were not negligent in 
failing to know thereof or to take steps to prepare 
47 and present petitioner’s case because such failure 
was dug to the unauthorized suppression of informa- 
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tion in respect thereto by an employee of petitioner and the 
unauthorized assumption of the conduct of the hearing of 
the case by him without knowledge of such officers under 
his personal misapprehension that this proceeding was only 
another conference with the employes of the Treasury De¬ 
partment as appears by said affidavits of Charles C. Clough 
and Ambrose 0. Bradv; 

(4) That the petitioner has since the trial of this cause 
and the entry of said judgment discovered new evidence 
pertinent, material and relevant to the issues here n de¬ 
scribed in the affidavits of Emma P. Krause, Eric G. Ander¬ 
son, Nathaniel PI Evans, Samuel McRoberts, Charles W. 


Weston, and Basil Robillard hereto annexed, which evi¬ 
dence was not known or available nor could it have been 


made so by due diligence, before November 1, 1934, to the 
petitioner or its tax officers or the person who purported 
to represent it on the trial of this cause. 

In support of this motion, the petitioner relies uppn the 
foregoing affidavits, and in support of its petition wjll ad¬ 
duce the papers and documents referred to in said affidavits 
and the testimony of the persons referred to in said Affida¬ 
vits, including among others: Charles W. Weston, Samuel 
McRoberts, Pllliott Debevoise, Arthur Boyd, Henry F. Cor¬ 
win, Emma P. Krause, Ralph W. Myers, Charles H. Stone, 
John B. Forsythe, and numerous other persons to testify 
as to the facts regarding the ascertainment as worthless or 
partially worthless of the bad debts referred to in 
48 the petition herein by the officers and directors of the 
petitioner in 1930, and the value of said debts during 
the vear 1930 and the write-off of said debts. Petitioner 
and the undersigned on its behalf will be ready to try the 
case promptly, and petitions the Board to set aside its 
judgment entered on October 11, 1934, and to set the case 
for trial at such early date as will meet the convenience of 


the Board. 


Dated, December 18, 1934. 


ALBERT A. JONES, 
Attorney for Petitioner. 
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United States Board of Tax Appeals. 

Docket Xo. 74333. 

Chatham 1 Phexix National Bank and Trust Company, 

Petitioner, 

against 

( ommissioneii or Internal Keyence, Kespondent. 


State of New York. 

County of Neic York, ss: 

Charles (j\ Clough being duly sworn, deposes and says: 

1 reside at 174 Bridgeton Road, Garden C’itv. Countv of 
Nassau, State of Xew York, and am and have been since 
Ionic prior to February !), lt)32 Comptroller of Manufac¬ 
turers Trust Company, a banking corporation of Xew York, 
successor to Chatham Plienix National Bank and Trust 
Company by merger proceedings duly taken ])ursuant to 
Article XII of the Banking Law of the State of Xew York 
on February P, 1P32. Said Manufacturers Trust Company 
has no treasurer, and I hold the office in said corporation, 
corresponding to that of treasurer. 

As Comptroller, I have and have had during 1 such period 
complete control and supervision of all tax matters on 
behalf of said Manufacturers Trust Company and all of its 
predecesssors including said Chatham Plienix National 
Banki and Trust Company, including all United 
50 States taxes and state taxes, including all income 
taxes and other taxes of whatsoever nature. 

Xo employee or officer of Manufacturers Trust Company 
has or has had at any time during that period authority to 
take any proceedings for the review of any taxes assessed 
without my express direction. Employees of the Tax De¬ 
partment of the Corporation have been permitted to nego¬ 
tiate and confer with taxing authorities including the 
Treasury Department for the adjustment or redetermina¬ 
tion of taxes. Xo employee or officer, except me, has been 
during said period, or is authorized to take any appeal or 
review proceedings in respect to any tax; and it has been 
the uniform! practice that such appeals shall be delegated 
to attorneys skilled in the particular tax matters involved 
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and not attempted to be taken or prosecuted by the em¬ 
ployees of Manufacturers Trust Company. 

Patrick J. McGough, an employee of the Tax Depart¬ 
ment, conducted the negotiations and took part in the con¬ 
ferences before the United States Treasury Department 
in respect to a proposed additional assessment of $213.99 
against Chatham Plienix National Bank and Trust Com- 
pany on account of income taxes for the year 1930j and the 
filing of an amended return for said year on behalf of tax¬ 
payer and of a claim for refund on account of |in addi¬ 
tional deduction of $2,349,347.90 bad debts and losises dur¬ 
ing 1930. Not until after the decision by the United States 
Board of Tax Appeals herein in the month of October, 
1934, did 1 know that an appeal had been taken to this 
Board in this matter. 1 did not know that ary notice 
51 of hearing had been received, or that the case had 
been argued or submitted. No one had any author¬ 
ity to take any of these steps without my express direction. 
I did not know that he had obtained the service of Mr. Am¬ 


brose C. Brady of the Industrial Department to| appear 
before the Board of Tax Appeals and present the appeal 
on behalf of the taxpayer. Mr. McCough, as I first learned 
several days after said decision, had conducted the corre¬ 
spondence in respect to the appeal in his own name, so 
that the letters of the Commissioner in respect thereto 
were addressed to him personally. I then learned for the 
first time that he had received the notice of hearing in this 
matter and requested Mr. Ambrose C. Brady, a certified 
public accountant, an employee in the Industrial [Depart¬ 
ment, to accompany him to Washington to present ihe mat- 
ler to the Board of Tax Appeals, all without my knowledge 
or the knowledge of any person who could authorize him 
to do so. 

This affidavit is made upon an application for an order 
reopening this case for retrial, rehearing and redetermina¬ 
tion, so that the taxpayer may present the facts for the de¬ 
termination of the Board. 


Deponent has fullv and fairlv stated the case herein to 
Mr. Sydney R. Newman of Newman & Bisco, taxpayer’s 
counsel, who has his office at No. 165 Broadway, New York 
City, and the taxpayer has a good and substantial claim 
and cause of action herein upon the merits, as deponent is 

3—6472a 
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advised by said counsel after such statement and as depo¬ 
nent verily believes. 

The taxpayer by reason of these facts has had no oppor¬ 
tunity to present its case, has had no day in court, nor has 
its evidence been presented. The gentlemen who 
52 presumed to represent it were neither authorized 
to do so, nor skilled in such matters and the taxpayer 
lias valid and substantiating evidence in support of its 
claim which has not been presented to the Board or even 
referred to, and in equity, good-conscience and fairness an 
opportunity should be given to the taxpayer to have the 
tax for the vear 1930 re-determined in order that the tax 
return for the year 1930 may reflect the actual income. 

The officers of the taxpayer in charge of tax matters have 

in no wav been negligent in the matter. The fact that 

there was a hearing before the Board of Tax Appeals was 

not called to their attention or the attention of anv of them. 

% 

They had no opportunity to present the taxpayer's claim 
or the evidence substantiating it, due to the assumption of 
authority by employees of the taxpayer who did not realize 
that they were before a Court, and thought that they were 
onlv in another conferring bodv. 

Xo previous application for such an order has been made 
herein. 

C. C. CLOUGH. 

Subscribed and sworn to before me this 22nd dav of Xo- 
vember, 1934. 

[Seal of Thomas R. Hamilton, Notary Public, 
Queens County, X. Y.] 

i THOS. R. HAMILTOX, 

1 Notary Public. 

Queens County Clerk’s Xo. 719. Queens County Regis¬ 
ter’s Xo. 4376. 

New York County Clerk’s Xo. 15. Xew York County 
Register’s Xo. 5H13. 

King’s Countv Clerk's Xo. 4. Kings Countv Register’s 
Xo. 3015. 

Commission expires March 30, 1935. 
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United States Board of Tax Appeals. 
Docket No. 74333. 


Chatham Piienix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondjent. 

State of New York, 

County of New York , ss: 

Ambrose C. Brady being* duly sworn, deposes arid says: 

I reside at West Orange, N. J. I am an employee in the 
Industrial Department of Manufacturers Trust Company 
and have been a Certified Public Accountant for fifteen 
years. I have never practiced before the Board of Tax 
Appeals, nor been connected with the Tax Department of 
the taxpayer or its predecessors, or advised the Tax De¬ 
partment or its predecessors with respect to its income or 
other taxes. 

In August 1934, Mr. Patrick J. McGough, an employee 
of the Tax Department came to me and asked me whether 
I was authorized to practice before the Board of Tfax Ap¬ 
peals. I told him I was not. He said he had a mattdr which 
he wished to present to the Board, and that he was | not ad¬ 
mitted to practice; that he had a matter involving!income 
taxes of the Chatham Phenix National Bank and Trust 


Company for the year 1930, and he asked me to 


admitted before the Board so I could act as Nominal 
54 counsel in presenting the matter, and stated that he 
would take care of the necessary proof and t^ie tech¬ 
nical presentation of the matter. 

I told him I was not familiar with the rules of practice 


become 


before the Board and he told me it resembled a tout 


d table 


discussion as he understood it, and would be quite informal, 
and that all that would be necessary for me to do was to 
be present at the Board hearing and he would taxe care 
of the necessary procedure and proof. He told me tie mat¬ 
ter involved a claim for $200,000. of income taxes on account 


of bad debt deductions. I made no examination 


of the 


papers except to glance over the National Bank Examiner’s 
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report which Mr. McGough showed me and ascertained that 
tlie had debts as shown by that report approximately 
equalled the amount of the claim for refund. I did not 
know that the claim for refund contained items of losses as 
well as deductions for bad debts, nor was I familiar with 
anv of the other details of the matter, nor did I check or 
audit the claim for refund or the petition for review with 
the National Bank Examiner’s report. Mr. McGough said 
he would take care of all those matters and present the evi¬ 
dence. I merely appeared as I undertook to do, as a Certi¬ 
fied Public Accountant for the taxpayer. 

It is no part of my duty in my position with the taxpayer 
to handle tax matters. I was not requested to appear in 
this matter by any officer of Manufacturers Trust Company. 
I did not talk to Mr. Clough, the Comptroller who has 
charge of these matters, nor to anyone in connection with 
the matter, except to Mr. McGough. 

f did not realize at the time I was called to go to Wash¬ 
ington that I was purporting to represent the taxpayer as 
its authorized representative in this tax matter. I 
55 thought it was merelv necessarv for me to be there 
as a certified public accountant so that Mr. McGough 
could produce his facts before a conference, on account of 
some technical rule which required that there be a certified 
public accountant or a lawyer present when these confer¬ 
ences were held. My appearance in this case was due to 
a misunderstanding which I have outlined. 

I did not realize that by reason of my appearing before 
the Board it, might seem that the taxpayer had submitted 
itself to the jurisdiction of the Board and submitted the 
question here involved for its determination. If I had 
known that this matter was going on for hearing in a formal 
way before any tribunal, I would have refused to act in it 
at Mr. McGough’s request, as I said I thought it was to be 
an informal conference at which he was to discuss the mer¬ 
its of the tax involved. 

When I got before the Board, I was surprised to find 
the nature of the proceedings. As I had told Mr. McGough, 
I knew nothing about the rules of practice, but the case was 
called and I thought I had to go on. I found myself faced 
by what to me was an extraordinary situation. I never 
knew or thought that the taxpayer had authorized me to 
undertake the presentation of evidence on behalf of this 
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taxpayer upon the trial herein or that I would be called 
upon to do so. 

Because the taxpayer had received notice and the case 
had been called, I thought we had to go on and present it; 

I didn’t know we could get an adjournment. It 
7)6 never occurred to me to ask for one. I therefore 
put in the copy of the report which Mr. McGough 
told me was all that was necessarv. I wish to state fairlv 
to the Board the whole situation. 

AMBROSE C. BR}:VDY. 

Subscribed and sworn to before me this 14th ; day of 
December, 1934. 

[notarial seal.] ARTHUR PERLMA^, 

Notary Public. 

57 United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Sta te of Illinois, 

County of Cook, ss: 

Charles W. Weston, being duly sworn, deposes and says: 


I reside at 79 High Street, Montclair, New Jersey. 

I was a Vice-President of the taxpayer prior to February 
9th, 1932, when Chatham Phenix National Bank Trust 
Company was merged into Manufacturers Trust Company, 


and thereafter I was and am a Vice-President of Mi 
hirers Trust Company. 

At the request of Patrick J. McGough, an employe* 
tax department of Manufacturers Trust Company, I 
the petition for review herein on or about Novembc 
1933, and on or about August 9th, 1934, I received the No¬ 
tice setting the hearing of this proceeding for October 8th, 
1934 addressed “ Chatham Phenix Nat’l Bank &j Trust 
Co.. C. W. Weston, Vice-Prcs”. I immediately turned this 
paper over to said Patrick J. McGough. He was pot and 


anufac- 

^ in the 
! signed 
ir 17th, 
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is not an officer of either the taxpayer or Manufacturers 
Trust Company but is employed in the tax depart- 

58 ment. I sent the paper to him because I remembered 
that he had had me sign some paper in connection 

with a tax matter of Chatham Phenix National Bank & 
Trust Company. 

When I sent it to him, I did not give him instructions to 
handle the matter himself without counsel nor to procure 
an employee from some other department to endeavor to 
present the matter informally nor did I discuss with him at 
all the nature of the proceedings which he would take, but 
presumed that the interests of the bank would be adequately 
protected bv proper procedure. 

CHARLES W. WESTON. 

Subscribed and sworn to before me this 8th day of De¬ 
cember, 1934. 

[seal.] M. E. FLYNN, 

Notary Public. 

59 United States Board of Tax Appeals. 

No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York , ss: 

Charles C. Clough, being duly sworn, deposes and says: 
I live at 174 Bridgton Road, Garden City, Long Island. 
I am Comptroller of Manufacturers Trust Company, suc¬ 
cessor bv merger to Chatham Phenix National Bank and 
Trust Company, the above taxpayer. Said corporation has 
no Treasurer and my duties correspond to those of Treas¬ 
urer of the Corporation. I am in charge of all tax matters 
for said corporation and its predecessor. Following are 
the names of all of the employees of said corporation be¬ 
sides myself who are members of the Tax Department: 
Eric G. Anderson, Assistant Comptroller; Nathaniel E. 
Evans, an assistant to the Comptroller; Daniel Dwyer; Gil- 



GUY T. HELVERING, COM. OF INT. REV. 


39 


bert C. Grape; F. C. Wahlig and Patrick J. MeGough. All 
of these with two stenographers constitute the en- 

60 tire personnel of the tax Department. 

Ambrose C. Brady, C. P. A. has never been con- 
nected with the Tax Department of Manufacturers Trust 
Company, nor has he ever been connected with the Chatham 
Phenix National Bank and Trust Company, its predecessor, 
as I am informed and believe. 

I never saw the papers mentioned in the annexed affidavit 
of Eric G. Anderson prior to this date, and I am informed 
that none of the members of the Tax Department of Manu¬ 
facturers Trust Company or its predecessor had ever seen 
these papers prior to November 15th, 1934. The affidavits 
of said members of the Tax Department to same effect are 
hereto annexed. 

I never saw or knew about the files and records referred 
to in the annexed affidavit of Nathaniel E. Evans, and 1 
am informed that none of the members of the Tax Depart¬ 
ment of Manufacturers Trust Company ever saw them 
prior to November 15th, 1934. Affidavits of such members 
of the Tax Department are hereto annexed and made a 
part hereof. The tiles and papers shown in said affidavits 
of Eric G. Anderson and Nathaniel E. Evans were kept in 
the places described in those affidavits and were not avail¬ 
able to the Tax Department until after October 11, 1934, 
when I caused search to be made for them as described in 
those affidavits and they were brought to light. 

Chatham Phenix National Bank and Trust Combanv was 
merged into Manufacturers Trust Company on February 
9, 1932. Chatham Phenix National Bank and Trust 

61 Company prior thereto, had its own files, filing de¬ 
partment and records. These files and filing depart¬ 
ment were maintained in large part although sor|ie of the 
files were covered into the Legal Department of Manu¬ 
facturers Trust Company, as I am now informec) and be¬ 
lieve. 

Warren W. Lamb, Vice-President of Chathanji Phenix 
National Bank and Trust Company in charge oje credits, 
died about a year ago, prior to the date when tlje appeal 
herein was taken. Had he been alive at the timg the ap¬ 
peal was taken or at the time it was presented to the Board 
of Tax Appeals, he would have known of these files because 
they had to do with matters under his supervision. These 
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files disclose new and important evidence for the prosecu¬ 
tion of this proceeding not known to the officers of Manu¬ 
facturers Trust Company, successor to Chatham Phenix 
National Bank and Trust Company, because it was dis¬ 
tributed through the various departments and branches of 
Manufacturers Trust Company, formerly of Chatham 
Phenix National Bank and Trust Company, and not avail¬ 
able to the taxpayer at the time of the hearing herein. 
These tiles give the status of the various accounts receiv¬ 
able which had been written off as bad debts on the Amended 
Tax Return of the taxpayer for 1930, and which are the 
subject of tliis proceeding. They constitute many of the 
original documents and reports upon which the officers of 
Chatham Phenix National Bank and Trust Company de¬ 
termined that said debts were worthless in whole or in part 
in the year 1930, as 1 am informed and believe. They also 
constitute evidence of the worthlessness of such debts in 
whole or in part. 

62 Justice would not be done to the taxpayer unless 
it has | an opportunity to present this evidence and 

have it passed upon by the Board of Tax Appeals. The 
ends of justice require that a new trial upon the grounds 
of this newly discovered evidence, be granted to the tax¬ 
payer. This [affidavit is made upon an application for such 
a new trial in this cause. No previous application for such 
relief has been made herein. 

CHARLES C. CLOUGH. 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1934. 

[notarial seal..] THOMAS R. HAMILTON, 

Notary Public. 

63 United States Board of Tax Appeals. 

No. 74333. 


Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York, ss: 

Eric G. Anderson, being duly sworn, deposes and says: 
I live at 216-18 106th Avenue, Bellaire, L. I., N. Y. I am 
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Assistant Comptroller of Manufacturers Trust Company, 
successor by merger to Chatham Phenix National Bank and 
Trust Company. 

Upon the instructions of Charles C. Clough, Comptroller 
of Manufacturers Trust Company, I, on November 19, 
1934, sent a memorandum of investigation signed by Mr. 
Clough to the sixteen branches formerly mainta ned by 
Chatham Phenix National Bank and Trust Company in 
the City of New York in respect to the bad debts anti losses 
of Chatham Phenix National Bank and Trust Com )anv in 

• . L 

the year 1930, and directed that a search be made through¬ 
out the several branches for any information, documents, 
files, correspondence, memorandum and data on these sub¬ 
ject- and the accounts in connection therewith. In 
64 response to this investigation memorandum, 1 re¬ 
ceived the following papers, documents and ejvidence 
herein in respect to the several accounts hereinafter men¬ 
tioned. 


From the 39th Street Branch: 


y, Sep- 


Copies of letters sent in January, May, March, Ju 
tember and October, 1930, to Isaac Gottlieb in respedt to his 
account which was deducted as a bad debt to the amount of 
$19,631.16 on amended return of the taxpayer for the year 
1930 and is claimed in the petition herein. 

Reports from Bondholders’ Committee of Fabrics Fin¬ 
ishing Corporation dated November 25, 1930; letter from 
said Committee to the holders of First Mortgage bonds of 
Fabrics Finishing Corporation; letter from said Committee 
dated October 17,1930, in respect to such bonds; letter from 
Chase National Bank of the City of New York, Trustee, to 
the holders of such bonds, undated but apparently sent in 
1930; and copy of letter of January 12, 1930, to Chase Na¬ 
tional Bank, particulars in respect to these bonds^ which 
were deposited as collateral for the loan to Bernard Kirsch 
of which $26,383.20 is asked to be deducted as a bad tyan for 
the year 1930 on the amended return and in the petition 
herein. 

Letter of Kaye, McDavitt & Scholer, then attorneys for 
Chatham Phenix National Bank and Trust Company, to 
Chatham Phenix National Bank and Trust Company, 7th 
Avenue at 39th Street, attention of Mr. McGrath, dated 
September 6, 1930, reporting upon their failure in Obtain- 
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ing additional endorsements u])on the notes of Pearl- 
Go stein & Israel evidencing the debt of that company, 
against which debt a deduction in the amount of 
$18,178.38 has been claimed for refund in the amended tax 
return and the petition herein. 

From the 140 Rroadwav Branch: 

• 

In reference to debt of Mortgage Security Corporation 
of America, original letter dated January G, 1930 from 
debtor in respect to application of coupons upon demand 
loans held as collateral for this debt and copy of reply 
dated January 22, 19.30: original letter from taxpayer to 
debtor dated February 3, 1930 in respect to application of 
check in payment of one of the notes held as collateral with 
notations thereon showing reversal of the obligation dur¬ 
ing the year 1930; original letter dated November 29, 1930 
from debtor in respect to transactions in connection with 
one item of this loan upon which taxpayer sought to de¬ 
duct $20,000 as a bad debt during the vear 1930 on the 
amended return and in the petition herein. 

In respect to Elliot J. Xewlin, original letter of June 10, 
1930 from debtor in respect to overdraft of his bank ac¬ 
count, and copy of letter to him showing reduced balance of 
that hank account on May 12, 1930; original letter from 
debtor of May 19, 1930 inquiring as to balance in his bank 
account, and letter of May 20, 1930 in respect to reduced 
balance: copy letter of May 21, 1930 to the debtor in re¬ 
spect to his demand loan; copy of letter of June 3, 
GO 1930 to the debtor on the same subject, upon the loan 
to which debtor the taxpayer deducted $4,000 as a 
bad debt for, the vear 1930, both bv the amended return and 
the claim for refund in the petition herein. 

In the matter of debt of First National Bank of Benson, 
Benson, X. (\, original letter dated May G, 1930 from the 
Receiver of said bank in respect to Receiver’s Certificate 
and dividend check enclosed; copy of letter in answer 
thereto dated September 9, 1930 acknowledging receipt 
from Receiver of dividend upon this claim against which 
the taxpayer deducted on its amended tax return the sum 
of $1500 as a bad debt, and also upon the petition herein. 

In reference to Samuel Xitke, original letter from debtor 
dated January 6, 1930 withdrawing collateral hold a< se¬ 
curity for his loan and crediting proceeds upon the loan; 
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copy of letter to debtor dated January 7, 1930 in the same 
matter showing- amount of credit; copy of letter dated 
January 9, 1930 acknowledging receipt of additional shares 
to be held as collateral; copy of letter of April 16, 1930 to 
debtor in respect to dividend credited to loan and present 
balance of loan; copy of letter of January 16, 1930 on the 
same matter; copy of letter of April 3, 1930 in respect to 
credit upon loan and balance due; copies of letters of 


August 1, 1930, September 2, 1930, and Septembeij 3, 1930 
in respect to exchange of collateral held for tins loan, 
against which taxpayer for the year 1930 sought to deduct 
as a bad debt $7,000, and included the said deduction 

67 in the petition herein. 

In reference to Bank of Ensley, Alabama, copy of 
telegram dated January 29, 1930 showing that the Bank 
of Ensley had gone into the hands of the State Banking 
Department, against the account of which bank (he tax¬ 
payer sought to deduct $925.43 against income taxes for the 
year 1930 as a bad debt, both upon the amended return and 
the petition herein. 

In reference to Esmond P. O’Brien, letter from debtor 
authorizing transfer of stock held as collateral to this loan, 
dated January 16, 1930; copy of letter dated January 21, 
1930 in respect to the same matter; original letter from the 
debtor in respect to the stock held as additional collateral 
for the loan in exchange thereof and copies of letter to 
debtor in respect thereto, dated April 18, 1930, April 21, 
1930 and April 22, 1930; copy of letter to debtor da' ed May 
22, 1930 in respect to undermargined loan, asking for addi¬ 
tional security; copy of letter on the same subject tp debtor 
dated June 19, 1930; copy of letter of October 30,j 1930 to 
debtor demanding payment of $30,000 in reduction of the 
loan; original letter from debtor dated October 11, 1930 for 
sale of shares held as collateral for this loan; copy jof letter 
dated October 14, 1930 to the debtor on the same subject; 
copy of letter of December 22, 1930 to the debtor, that 
judgment creditor has attached his bank account; original 
letter of December 22, 1930 from Frank Steinberg, Attor- 
nev-at-Law, releasing the levy upon debtor’s bank account. 
Against the loan to this debtor, the taxpayer de- 

68 ducted $20,000 as a bad debt from its incoipe by its 
amended return and asked to have such deduction 

sustained by the petition herein. 
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In reference to James Duane Livingston, letter irom 
debtor dated January 14, 1930 enclosing additional col¬ 
lateral for loan in response to demand of the taxpayer; let¬ 
ter from debtor dated January 31, 1930 asking for tran¬ 
script of his account as Syndicate Manager and copy of 
answer of February 5, 1930 in the same matter: letter of 
April 11, 1930 from the debtor enclosing check for $3,500 
for credit on loan and advising of proposed absence; copy 
of answer to debtor of April 11, 1930, acknowledging re¬ 
ceipt of $78 on acount of loan to debtor as Syndicate Man¬ 
ager: original letter from debtor dated April 10th for ex¬ 
change of stock held as collateral for his loan: copies of 
letters of April 18, 1930 and April 22, 1930 advising in re¬ 
spect to the exchange of this collateral; copy of letter of 
Mav 27, 1930, to the debtor calling attention to the 
condition of the loan and asking him to call; original letter 
of June 30, 1930 enclosing $500 payment on his loan; copy 
of letter acknowledging receipt of $500 payment and show¬ 
ing balance qt $49,500: copy of letter of July 29, 1930 list¬ 
ing collateral held for loan of the debtor; copy of letter 
of August 7, 1930 to debtor acknowledging receipt of $500 
payment on his loan; copy of office memorandum of Sep¬ 
tember 8, 1930 stating agreement of debtor to pay $500 a 
month on his loan, failing to receive payments due in Sep¬ 
tember; copy of letter of September 8, 1930 to debtor on 
the same matter and calling his attention to $49,000 still 
unpaid; original letter of September 9, 1930 from debtor 
enclosing $500 on note; copy of letter of September 
69 10, 1930 acknowledging receipt of that payment; 

copy of letter of October 8, 1930 acknowledging re¬ 
ceipt of $500 payment: copy of letter of October 22, 1930 to 
the debtor asking him to call and go over his loan: copy of 
letter of November 12, 1930 on the same subject; original 
letter of November 13, 1930 explaining inability to make 
payment on account of illness; original letter from debtor 
of November 17, 1930; original letter from debtor explain¬ 
ing illness am} inability to pay; letter of November 20, 1930 
to debtor calling attention to the status as shown by National 
Bank Examiner's report in respect to loan; copy of letter 
of November 25, 1930 asking for further instalment remit¬ 
tance as agreed; original letter from debtor dated Decem¬ 
ber 8, 1930 asking for additional collateral for loan; copy 
of letter, same date, acknowledging receipt of additional 
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collateral and copy of letter of December 9, 1930j to the 
debtor on the same subject; original letter from i debtor 
dated December 13, 1930 enclosing additional collateral; 
copy of letter to debtor dated December 13, 1930 acknowl¬ 
edging receipt thereof; memorandum dated December 23, 
1930 showing determination bv cashier that the value of the 
loan depends entirely upon the prospective value of some 
of the collateral, status of the collateral and status of the 
loan, against which loan the debtor endeavored to deduct 
$15,000 as a bad debt by the amended return and on the pe¬ 
tition for review herein. 

Inquiry in respect to Holland-St. Louis Sugar Co. from 
Xcovelle & Co., Accountants and Engineers, dated Febru¬ 
ary 19, 1930 as to balance with taxpayer; let ter from 
70 Kaye, McDavitt and Scholer, then counsel for tax¬ 
payer, dated February 18, 1930 enclosing lassign- 
ment of this account to affiliated corporations. Against the 
indebtedness of Holland-St. Louis Sugar Company, the 
taxpayer endeavored to deduct $28,820.39 as a bad debt 
during 1930. This deduction was shown upon the tax re¬ 
turn for that year and upon the petition herein. 

Tn reference to Fortune Gallo, copy of announcement re¬ 
ceived February 8, 1930 in respect to the removal of the 
offices of this debtor; copy of letter to counsel for taxpayer 


dated February 18, 1930, acknowledging receipt of 


policy 


of life insurance in the sum of $30,000 as collateral for this 
loan; copy of letter to debtor dated July 15, 1930 in respect 
to matured note given to secure the payment of accrued 
interest on his debt, against which debt the taxpayer en¬ 
deavored to take a deduction of $-on the amended tax 

return for 1930 and the petition tiled herein. 

In reference to H. B. Burton, original letter from debtor 
dated October 29, 1930 in respect to the value and nature 
of the security underlying the loan; memorandum dated 
December 23, 1930 in respect to the Burton loan, the cir¬ 
cumstances of the debtor and his inability to pay the loan, 
against which the taxpayer by its amended return find in 
the petition asked to deduct $1*2,000 as a bad debt. 

From the 106th Street Branch: 

In respect to the loan to Charlotte Bearg, original in¬ 
ventory of jewelry left as collateral security for this loan 
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in 1930, with amendments thereof and comments 

71 therein, showing the price and cost of such jewelry 
against which loan to Charlotte Bearg (under the 

name of Charlotte Bearv), taxpayer took its deduction of 

$1768 on its amended income tax return for the vear 1930 

% 

and upon the petition for review herein. 

From the Lexington Avenue Branch: 

Original note of Strand Plumbing Co. Inc. dated May 
14, 1930 in the sum of $850.; original memorandum to at¬ 
torneys dated January 10, 1931 in reference to one of the 
notes given as collateral to said debt and the bankruptcy of 
tin* maker of said collateral note. 

In respects to Marmor Realty Corporation, original note 
for $1400. dated October 22, 1929 given by the debtor; origi¬ 
nal note for $1500. dated May 27, 1929 given by the debtor 
and notice of protest thereof dated July 29, 1929; original 
note of November 22, 1929 for $1350. given by the debtor 
and notice of protest thereof dated January 13, 1930; origi¬ 
nal note of the debtor for $1350. dated October 6, 1930 and 
notice of protest thereof dated November 5, 1930 against 
the debt evidenced by which notes the taxpayer endeavored 
to take a loss of $1350. on the amended return for the year 
1930 and petition for review herein. 

Original note of J. 1). "Wet mo re dated October 23, 1929 
for $480. with notice of protest thereof dated January 23, 
1930: original transmission to counsel for debtor dated 
January 24, 1930 of said note for action; original memo¬ 
randum to counsel for debtor dated September 18, 

72 1930 for proof of debt in bankruptcy of the debtor 
against which debt for the year 1930 taxpayer en¬ 
deavored to take a deduction of $412.95, upon the amended 
return herein and upon the petition for review. 

Original notice of protest dated February 13, 1930 of 
the note of Strand Plumbing Co. Inc*.; copies of notes of 
Triumph Building Corporation held as collateral to this 
debt, given for the debt of said company against which 
debt of Strand Plumbing Company the taxpayer en¬ 
deavored to take a deduction of $1700. as a loss in the year 
1930 on the amended return herein and upon the petition 
for review. 

Copy of note of Herman Odess dated September 5, 1930 
evidencing his debt; memoranda dated September 29, 1930 
and October 7, 1930 to the attorneys for the taxpayer show- 
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mg* that debtor became bankrupt, against which debt the 
taxpayer deducted the sum of $1106.33 as a bad debt [on its 
amended income tax return for 1930 and upon the petition 
for review herein. 

Copy of note of Harry Adler dated September 3, jl929; 
original and copy of memorandum dated November Sj, 1929 
forwarding original note to attorneys for taxpayer for col¬ 
lection: notice of protest dated November 4, 1929, against 
the debt covered by which note the taxpayer for the year 
1930 endeavored to take a deduction on account of a bad 
debt in the amount of $250. upon the amended tax return for 
3930 and the petition for review herein. 

In respect to Harry (HittIonian, copies of notes of the 

debtor dated December 2, 3929 and Januarv 30, 1930 for 

$2000. and $3000. respectively; copy of memorandum to 

attorneys for taxpayer dated March 4, 3930, shewing 

73 the bankruptcy of the debtor and the reference <j)f the 

matter to counsel and their memorandum shewing 

claim against endorser of notes which matured in February 

and March, 1930 and against the debt evidenced bv which 

notes the taxpayer endeavored to take a deduction as a bad 

debt in the amount of $4,886.76 against its income for the 

vear 3930 in its amended tax return for that vear and in the 
• * 

petition for review herein under the name of Harry Guttle- 
man. 

From the Canal Street Branch: 

In respect to debt of M. Rosenblatt & Sons, original Ware¬ 
house receipts dated January 23, 1930, No. B 7361 i}i the 
name of the taxpayer covering four cases of skins with 
pledge thereof by the debtor as collateral to the deb^; re¬ 
ceipt from New York Auction Company of three casts of 
skins, notice of insurance, etc. dated August 11, 1930; notice 
from New York Auction Company, Inc. dated July 15, 1930 
showing cataloguing of these collateral skins for sale; 
copy of letter dated July 8, 1930 to New York Auction Com¬ 
pany, Inc. forwarding delivery order covering these skins; 
letter of August 26, 1930 from New York Auction Company, 
Inc. to taxpayer enclosing check for $5,985.72 covering the 
private sale of skunk skins held as collateral for the (jlebt; 
letter from the debtor dated August 31, 1930 directing the 
sale of skins held as collateral at private sale at specified 
prices; inquiry of August 2, 1930 from New York Auction 
Company as to sale of skins held as collateral at private 
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sale ; original notice from New York Auction Company, Inc. 

received July 24, 19JO by the taxpayer as to catalogu- 
<4 ing for private sale of skins held as collateral; origi¬ 
nal notice from New York Auction Company dated 
July 31, 19JO of sale at private sale of six lots of skunk 
skins held as .collateral for this notice; original account 
from the seller to the taxpayer in respect to this sale; origi¬ 
nal statement of New York Auction Company in respect to 
sale of skins held as collateral dated September 4, 1930; 
original letter dated August 27, 1930 from New York Auc¬ 
tion Company enclosing check for $489.20, being proceeds 
of sale of collateral held for the debt; original bill from Fur 
Merchants Cold Storage Company, Inc. dated December 31, 
1930 for storage on account of this collateral: copy of letter 
dated July 8, 1930 to Fur Merchants Cold Storage Com¬ 
pany, Inc. for delivery of furs held as collateral to the debt 
of M. Rosenblatt & Sons, against which debt the taxpayer 
endeavored to deduct from income $13,387.51 as a bad debt 
upon its amended tax return for the year 1930 and upon the 
petition for review herein. 

From the 149 Broadway Branch: 

With respect to Cohen & Feldman: Original letter from 
counsel to the taxpayer dated April 22, 1930; copy of reply 
from the taxpayer showing that the debtor had been in 
prison for making false financial statements, incurred the 
debt against which taxpayer endeavored to write off $4,120 
as a bad debt and claimed the same as such in its amended 
income tax!return for 1930 and the petition for review 
herein. 

75 In respect to Clarion Knitting Mills, Inc.—Copy 
of letter dated April 24, 1930 received by the tax¬ 
payer from Clarion Knitting Mills, Inc. from Spanish con¬ 
signee, showing reasons for refusing shipment of goods, 
against the debt of said Clarion Knitting Mills, Inc. tax¬ 
payer endeavored to take a deduction of $386.57 as a bad 
debt in the amended tax return for the vear 1930 and the 
petition for review herein. 

In respect to Jacob Auslander & Sons, Inc.—Copy of 
memorandum dated April 1, 1930 in respect to life insur¬ 
ance policy on David Auslander, held for the benefit of 
bank creditors by the taxpayer, against which claim of 
Jacob Auslander & Sons, Inc. taxpayer endeavored to take 
a deduction of $2900 as a bad debt in its amended tax 
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return for the year 1930 and the petition for review herein. 

In respect to Netta Cohen—Original letter of March 10, 
1930 in respect to service charges, condition of her!business 
and her balances in her accounts with the taxpayer and 
copy of letter of March 10th to the taxpayer in respect to 
minimum deposits and the condition of her bank; account 
against the indebtedness of which the taxpayer endeavored 
to write off $474.26 as a bad debt upon its amended tax 
return for the year 1930 and upon the petition foir review 
herein. 

In respect to Scheinholtz & Silverman—Original letter 
from attorneys for taxpayer showing protest of check 
drawn by its debtors under the name of United Feather & 
Down Company to apply on judgment obtained against 
them, against which debt the taxpayer endeavored to de¬ 
duct the sum of $15,522.72 as a bad debt and claimed the 
same as such in its amended income tax return for 1930 and 
the petition for review herein. 

76 In respect to La Fontaine Novelty Company, Inc. 

—Correspondence with counsel for Creditors’ Com¬ 
mittee in March 1931, transmitting Creditors’ Committee 
report. 

In respect to T. J. Hartman—Copies of letters of No¬ 
vember 1930 in respect to debt of T. J. Hartman, including 
correspondence with debtor, obtaining information of 
change of position, resignation of his position as bank 
officer, all in respect to the debt on account of which tax¬ 
payer endeavored to deduct $10,000 upon its amended in¬ 
come tax return for 1930 under the name of F. J. Harturan, 
which is made one of the subjects of this proceeding. 

Correspondence with United States District Attorney, 
Wilmington, N. C., with respect to First National Bank of 
Benson, N. C., debtor, and the attempt to convict the of¬ 
ficers of that bank in a criminal proceeding in respect to 
debt of which bank the taxpayer deducted $1500 on its 
amended income tax return for the vear 1930, which deduc- 
lion is made one of the subjects of this proceedingj 

Original letter of January 2,1930 from Toga Tov|el Com¬ 
pany, Inc. enclosing new note January 4, 1930; copp/ of ac¬ 
knowledgment thereof; copy of correspondence in i respect 
to note during January 1930; copy of letter of February 3, 
1930 and of February 15, 1930 to debtor in respect!to pay- 

4—6472a 
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ment of interest on note; copy of letter of March 1, 1930 to 

same effect, original letter of March 4, 1930 from debtor 

and copy of letter of March 5, 1930 for past due in- 

77 terest upon notes; correspondence of February, 

March and April, 1930 with the debtor with respect 

to renewal of note, original letter of May 5, 1930 from 

debtor in respect to liquidation of its stock in order to make 

payment on loan, copy of letter of May 7, 1930 to debtor 

stating that note will be protested and letter to counsel for 

prosecution on the debt in respect to which Taxpayer took 

a deduction as a bad debt of $14,995.87 upon its Amended 

Income Tax Return for the vear 1930 which deduction is 

% 

made the subject of this proceeding. 

Copy of letter of March 4, 1930 to V. Grant Border Sons 
demanding payment of loan, which loan was the subject of 
a deduction on the amended income tax return of the tax¬ 
payer for the year 1930 in the amount of $98.21, and is one 
of the subjects of this proceeding. 

In respect to Colonial Securities Company—Original 
letter from debtor dated May 2, 1930 in respect to change 
of its capital stock, on account of the debt of which debtor, 
taxpayer took a deduction of $12,500 in its amended income 
tax return for the year 1930, which deduction is made one 
of the subjects of this proceeding. 


In respect to Percival Farquhar—Original letters from 
Percival Farquhar in January, March and April, 1930; re¬ 
plies thereto including requests for release of collateral and 
payment of interest on note, as well as $8,000; principal; 
original letter of April 23, 1930 from debtor enclosing addi¬ 
tional collateral note for $20,000 and additional col- 
78 lateral; correspondence in June 1930 with debtor in 
respect to renewal note and payments of interest; 
similar correspondence in July 1930; copy of notice of Sep¬ 
tember 5, 1930 demanding payment of the supplemental 
loan, letter of September 10, 1930 enclosing payment, all in 
respect to the, debt of said debtor against which taxpayer 
deducted $50,000 as a bad debt on its amended income tax 
return for the year 1930, which deduction is made one of 
the subjects of this proceeding. 


From the Bowerv Branch: 

Reports of investigations of credit, in respect to Samuel 
Rappaport; credit agency reports; credit reports; state- 
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merits to obtain credit; correspondence with debtojr; finan¬ 
cial statements; reports on payment of accountk recom¬ 


mendation for write-off of bad debt; letters to counsel for 


enforcement of debt; record of payments on account; cor¬ 
respondence with counsel during 1930; confidential memo¬ 
randa sheets from 1917 through 1930; original note from 
debtor dated November 20, 1929 due March 20, 1930 evi¬ 
dencing part of the debt, upon which taxpayer to<}k an al¬ 
lowance for bad debt in the amount of $1390.20 ppon its 
amended Income Tax return for the year 1930 and in the 
petition for review herein. 

In respect to debt of Horowitz Bros.—Reports from 
credit agencies from 1920 through 1930 including record of 
assignment for benefit of creditors dated February 18, 
1930; reports of investigation of credit; copy of 
79 statements to obtain credit; original statements for 


that purpose; financial statements; correspondence 


with counsel for the vear 1930; undertaking enforcement 
of this obligation; notice to counsel of commencement of 
bankruptcy proceedings, dated April 17, 1930; correspond¬ 


ence with debtor in respect to the debt on account pf which 
taxpayer deducted $1509.37 on its amended income^ tax re¬ 


turn for the year 1930, and also upon the petitioij for re¬ 
view herein. 

From the Yorkville—86th Street Branch: 


In respect to Harry H. Bloom: Recommendation for 
write-off of December 28, 1928; letter from counsel to tax¬ 
payer dated August 6, 1930; copy of letter from taxpayer 
to counsel for taxpayer dated July 2, 1930 in respect to the 
obligations of said debtor, against which taxpayer de¬ 
ducted $7500 from its amended income tax return for the 
year 1930 and upon the petition for review herein. 

From the 55th Street Branch: 

Copies of letters sent to S. A. Gafvert in May, July, 
November and December, 1929, April, June and July, 1930; 
original letter from debtor dated July 3, 1930, showing his 
financial condition and inability to pay, together with con¬ 
fidential memoranda sheets; correspondence with counsel 
for the taxpayer in 1930 in respect to enforcement! of this 
debt, on account of which taxpayer has made a deduction 
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from its amended income tax return for the year 

80 1930 of $1750 under the name of S. A. Golvart, which 
is made one of the subjects of the proceeding herein. 

In respect to F. W. Douglas—Copy of letter dated Janu¬ 
ary 28, 1931 from debtor showing his inability to pay; copy 
of original letter dated December 9, 1931 showing con¬ 
tinued inability to pay, all in respect to the debt against 
which taxpayer took a deduction in the amount of $500, 
under the name of W. Douglas on its amended income tax 
return for the year 1930 which deduction is one of the sub- 
jects of this proceeding. 

From the 18th Street Branch: 

Copy of reports of 1929 in respect to A. T. Thompson; 
confidential niemoranda sheet 1928-1929 with respect to 
loan; recommendation for write-off of December 20, 1929; 
memoranda to counsel of October 21, 1931, all in respect 
to debt on account of which the taxpayer deducted $5,781.24 
on its amended income tax return of 1930 under the title 
of A. T. Thompson—Special, which deduction is the sub¬ 
ject of this proceeding. 

I did not know that these files existed at the time I sent 
out this memorandum of investigation. These documents, 
memoranda, original instruments, and other papers were 
not contained in the credit files and were not known to me 
at the time of the trial of this cause, October 8, 1934, and 
1 am informed and verily believe that they were not known 
to any member of the Tax Department or the Comptroller, 
as appears by the affidavits of the various members 

81 of the Tax Department hereto annexed, nor to Am¬ 
brose C. Prady, C. P. A., who appeared in this mat¬ 
ter before the Board of Tax Appeals, as appears by his affi¬ 
davit, also annexed hereto. 

This evidence, being the actual substance of transactions 
in the year 1930, the year in which the deductions on ac¬ 
count of bad debts were taken is material and relevant to 
the taxpayerclaim herein, and will, so far as the items 
referred to are concerned, require a reversal of the deci¬ 
sion dismissing the petition for review herein. 

I am informed and verily believe that these papers and 
documents and data were taken from old files, miscellane¬ 
ous collections of papers in the various branches of the 
taxpayer, after a strict search. They were not available 
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to the taxpayer at the time of the hearing of th^ petition 
for review herein, and the taxpayer could not i 
ercise of due diligence have found them. The on 


which they could be discovered is the way in which they 


1 the ex- 
y way in 


were found, namely, by a strict search of every 
document in each of the branches. 

ERIC G. ANDEI 


a per and 
RSOX. 


Subscribed and sworn to before me this 13th diiv of De- 

% 

comber, 1934. 

[notarial seal.] THOMAS R, HAMILTO 

Notary 
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United States Board of Tax Appeals. 


X, 

Public. 


Xo. 7433* 


Chatham Phknix Xational Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Responjdent 


State of Xew York, 

Co u nty of New York , : 


Xathaniel E. Evans, being duly sworn, deposes 
I live at 2857 Sedgwick Avenue, Borough of Brbnx, City 
of Xew York. I am, and for some time prior to (February 
9th, 1932, have been Assistant to the Comptroller 


uid savs: 


of Manu- 
! Chatham 
e above¬ 
tax mat- 


Vssistant 


facturers Trust Company, successor by merger to 
Phenix Xational Bank and Trust Company, tl 
named taxpayer, and at present am in charge of 
ters in the Comptroller’s Office. 

I have read the affidavit of Eric G. Anderson, 
Comptroller, hereto annexed. I had charge of getting the 
papers therein mentioned from the various branches of 
Manufacturers Trust Company, formerly Chatham Phenix 
Xational Bank and Trust Company. I did not know prior 
to November 19, 1934 that the papers mentionejl in said 
affidavit existed, nor until I received them after tjhat date, 
from the various branches where they wei[e discov- 
83 ered upon strict search of all papers in the 

in response to said memorandum of investigation re 
ferred to in said affidavit. 
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I did not know until ;iftcr October lltli, 1934 that this tax 
matter had been appealed or that the proceeding was pend¬ 
ing before the Board of Tax Appeals, or that the appeal 
had been presented, or that Ambrose C. Brady, C. P. A., 
employed in the Industrial Department of Manufacturers 
Trust Company, had been asked by anyone to undertake 
the presentation of the appeal in this matter or any other 
matter, or to undertake the presentation of any tax matter 
upon behalf of the taxpayer or Manufacturers Trust Com¬ 
pany. 

About the 15th of November, upon the instructions of 
Charles C. Clough, Comptrolller of Manufacturers Trust 
Company, I made an intensive search through the various 
departments of the Trust Company for any files or docu¬ 
ments, papers or memoranda in respect to the accounts 
against which deductions for bad debts were taken in the 
amended tax returns of the taxpayer for 1930, and claimed 
in the petition for review herein. As a result I found in 
the various departments hereinafter mentioned, files and 
documents as hereinafter set forth in respect to said mat¬ 
ters. I did not know said files existed. Thev had never 
been called to my attention prior to said date when I began 
making a search for them. The descriptions of said files 
with the name of the debtor, the place in which said file was 
located, etc., are as follows: 


84 Harr)/ Adler: 

Credit file; statement of assets and liabilities and corres¬ 
pondence from the General Files of Manufacturers Trust 
Company. 


Adval Sales Cow pant/, Inc.: 

Confidential blue memoranda sheets; credit sheet; finan¬ 
cial statements; credit company reports and similar docu¬ 
ments from the Legal Department of Manufacturers Trust 
Company. 

P. F. IF. Ahrens: 

Credit memoranda; record of payments on obligations; 
reference to counsel for collection; write-off sheets and 
other documents, all dated January, 1931, and subsequent 
from the Legal Department files. 
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George TT\ Allen: 

Record of loans; financial and operating 


statements of 


company issuing stock held as collateral; confidential re¬ 


port sheets covering years 1930 and subsequent, from the 
Legal Department files. 

American Girl Coat Co.: 

Confidential record sheets; financial statements; credit 
reports; credit records, correspondence with counsel for 
debtor, and other data covering the vears 1930 ajid subse- 
quent from the General files. 


An sell Lapkin Stores , Inc.: 

Credit records; committee reports; reports of investiga¬ 
tions; inquiries; correspondence; credit agency 
85 reports; financial statements; credit records cover¬ 
ing the years 1930, prior and subsequent, from the 
General Files. 

An sonia Furniture Co., Inc.: 


Committee reports; confidential memoranda, credit re¬ 
ports; financial statements; reports of investigations; cor¬ 
respondence with debtor and other papers and documents 
for 1930 and years prior and subsequent thereto, [from the 
Legal Dept. Files. 


Jacob AuslavJcr Sons, Inc.: 


Correspondence with debtor and counsel; original note 
dated July 11, 1929; copies of memoranda; credit records; 
financial statements; inquiries; reports of agencies and 
other documents from the General Files. 

Austin Textile Co., Inc.: 

Agency reports; inquiries; reports of investigations; re¬ 
ports of interviews; financial statements; credit records; 
confidential memoranda sheets covering years prior to 1930, 
from Legal Department file. 

Minetta L. Baker: 

Financial statements of debtor; credit representations; 
confidential memoranda: correspondence with debtor and 
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counsel for taxpayer; credit reports; reports of investiga¬ 
tions; and other documents from the General File. 


II. S. Bar sky: 

Record of sale of some assets held as collateral; memo¬ 
randa and reports in 1931 and subsequent years, from the 
Legal Department. 

86 M. Batavia: 

Representations as to credit; financial statements; confi¬ 
dential memoranda covering year 1930, prior and subse¬ 
quent. Two,files from the Legal Department. 

A. IF. (£ E. G. Becker: 

Financial statements; representations as to credit; re¬ 
ports of investigations; general data and confidential memo¬ 
randa sheets for year 1930 and prior and subsequent. Two 
files from Legal Department. 


Louis Bein'wan: 

Financial statements; record of loans; credit statements; 
reports of investigations for the year 1930 and prior, from 
the General Files. 


First Nafio)iaf Bank of Benson, Xorth Carolina: 

Financial statements; records and inquiries and confi¬ 
dential memoranda sheet for 1927 and 1928, from the Legal 
Department. 

Rita Berk: 

Correspondence with debtor; recommendations for 
charge-off against accounts; correspondence with counsel 
for 1929 and subsequent years including 1930, from the 
General Files. 


M. Berkowitz: 

Correspondence with counsel; credit reports; reports of 
investigations; financial statements; representations for 
credit for years 1928 and subsequent. Two files from the 
Legal Department. 
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Harry II. Bloom: 

87 Reports of investigations; status of loan; recom¬ 
mendations for charge-off on books; correspondence 

with counsel; copies of notes dated 1929; reports of sale 
of collateral covering 1929 and subsequent, from the 
86th Street Branch. 

J. Boderman & Son , Inc.: 

Credit card; original notes dated May 20, 1930 and Au¬ 
gust 5th, 1930; notice of protest dated September 22, 1930; 
notice of protest dated September 5th, 1930; correspon¬ 
dence with counsel and with debtor; confidential memo¬ 
randa sheets; credit statements; statements of assets and 
liabilities; statements to obtain credit; reports of investi¬ 
gations; financial statements and reports of credit agen¬ 
cies, from Legal Department. Two Files. 

Willard II. Bond: 

Record of loans; confidential memoranda sheets; credit 
record; correspondence with debtor and credit cards for 
year 1930 and subsequent, from the Legal Department. 

U. Grant Border Sons: 

Three files containing correspondence with counsel for 
taxpayer; reports of counsel; copy of assignment for bene¬ 
fit of creditors dated February 17, 1930; correspondence 
with debtor; credit reports; statements to obtain] credit; 
financial statements; agency statements and othejr docu¬ 
ments from the General Files. 

Benjamin B. Burton: 

Confidential memoranda sheets and correspondence with 
debtor for the year 1931 from the Legal Department. 

88 Vincent Ceci: 

Confidential memoranda sheets, 1927 to 1931; copies of 
property statements; statements to obtain credit anjd finan¬ 
cial statements from the Legal Department. 
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('Innon Knit tiny Mills: 

Two files from the Legal Department containing confi¬ 
dential memoranda sheets from 1027 through 1081; finan¬ 
cial statements; comments; reports of investigations; 
agency reports on credit: correspondence with debtor; 
credit reports; statements to obtain credit and other docu¬ 
ments for years 1027 through 1931. 


Joseph F. Cohen: 

Two files from Legal Department including statements 
to obtain credit; confidential memoranda sheets of past 
due obligations: financial statements; credit reports; re¬ 
ports of investigations and credit agency reports from 1026 
through Januarv 2nd. 1031. 


Colonial An Jit Carp.: 

Confidential memoranda for 1030, 1031; account card; 
reference of account to counsel; correspondence with 
debtor during the years 1930 and 1031 from the Legal De¬ 
partment. 


C olonial Securities Company: 

Correspondence with debtor in March 1031: correspon¬ 
dence with counsel for debtor and counsel for taxpayer in 
1931 and subsequent, with respect to outstanding loan of 
debtor, from the Legal Department. 

80 Robert H. Comfort: 

Confidential memoranda sheets for 1028 and subsequent; 
correspondence with debtor for 1931 and with counsel for 
taxpayer for 1930 and 1031, from Legal Department and 
General Files. 


Crown Music Co.: 

Confidential memoranda from 1014 to 1031: credit card; 
credit agency reports; financial statements; statements to 
obtain credit; correspondence with debtor and reports of 
investigations and other documents from the Legal Dept. 
Files. 
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Eft ore Di Mania: 

Statements to obtain credit; correspondence with counsel 
with respect to judgment, execution returned unsatisfied, 
for years 1929 and 1930 from the General Files and Legal 
with respect to judgment, execution returned unsatisfied, 
Department. 

Di Salvo Bros., Inc.: 

Confidential memoranda sheets; financial statements; 
lists of accounts receivable; statements made to obtain 
credit; correspondence with debtor: agency reports; re¬ 
ports of investigations for years 1927 to 1931, from the 
Legal Department. 


P. L. Diver: 

Confidential memoranda sheet; office memoranda and cor¬ 
respondence with debtor from 1927 through 1931 f rom the 
Legal Department. 

F. W. Douglas: 

Confidential memoranda sheets; correspondence and 
charge-off recommendations for year 1931 from th^3 Legal 
Department. 

90 J. T. Dub in cO Co.: 

Charge-off notice from Creditors’ Committee; reports 
of Committee meetings; reports of assignments for benefit 
of creditors; financial statements; statements to obtain 
credit; reports of interviews and credit agencies and other 
data from the General Files. 

Nath an Dvorkin: 

Confidential memoranda sheets from 1923 through 1931; 
financial statements; credit reports; credit agency reports 
and reports of investigations from the Legal Department. 


Effanel Electric c£ Radio Co.: 

Correspondence with debtor; correspondence with coun¬ 
sel indicating adjudication in bankruptcy; financial state¬ 
ments; statements to obtain credit; reports of investiga¬ 
tions and other documents from 1927 through 1930 from 
the General Files. 
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P. T. Ellcnbogcn: 

Confidential memoranda sheets from 1927 to 1930; credit 
cards; statements to obtain credit; financial statements; 
statements, of property; reports of investigations and cor¬ 
respondence with counsel from the Legal Department. 

Sacl/jc Elmo, Inc.: 

Correspondence with debtor and creditors of debtor from 
1928 through 1930; credit reports; reports of credit agen¬ 
cies; financial statements and correspondence with counsel 
from the General Files. 

91 Bank of Enslcy, Alabama: 

Reports with reference to failure of this bank; credit 
reports: memoranda in reference to proof of claim; cor¬ 
respondence with counsel and confidential memoranda 
sheets from the Legal Department. 


Percival Farquhar: 

Correspondence for 1933 and 1932 from General Files; 
confidential memoranda sheets, 1927 through 1931; credit 
reports; reports of investigations and reports of credit 
agencies from the Legal Department. 

Allen Fox: 

Credit agency reports; confidential memoranda sheets 
from 1924 through 1930; statements to obtain credit; finan¬ 
cial statements; correspondence with counsel; proof of debt 
in bankruptcy, dated July 28, 1930; notice of protest dated 
November 20, 1930, from the General Files. 


31. J. Frank <£ Co.: 

Credit reports; reports of investigations; correspondence 
with debtor; confidential memoranda sheets; statements to 
obtain credit; financial statements; audits; reports of cred¬ 
itors’ meetings in 1929; correspondence with counsel; no¬ 
tice of sale of assets dated October 11, 1930, and other 
papers and documents. Two Files from the General Files. 

C. G. Gemuendt: 

Credit card; recommendations for write-off; confidential 
memoranda sheets from 1926 through 1931, from the Gen- 
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oral Files, reports of interviews with debtor, reports 
92 of payment on loan; confidential memoranda sheets, 
1927 and 1931; reports of substitution of collateral, 
from the Legal Department. 

('Itarles Gewirtz: 

Reports of investigations; credit agency reports; finan¬ 
cial statements; confidential memoranda sheets; memoran¬ 
dum to counsel dated October 2nd, 1930 to commence action; 
memorandum of bankruptcy of makers of collateral; mem¬ 
orandum of pending litigation against debtor; memorandum 
of adjudication in bankruptcy of debtor; other papers; 
from the Legal Department and file of similar papers and 
correspondence with the debtor in 1930 from the General 
Files. 

Harry Gittleman: 


From the Legal Department, credit agency reports; cor¬ 
respondence with debtor; reports; inter-office correspond¬ 
ence; correspondence with counsel; reports of investiga¬ 
tions; confidential memoranda sheets; statements to obtain 
credit; assets and liability statements covering years 1927 
to 1931. 


Isaac Gottlieb: 

From the General Files, memoranda of investigations of 
maker of collateral for 1930; credit agency reports for 
1930. 

Samuel Greenblatt: 

Confidential memoranda sheets from 1926 through 1931; 
copies of letters to debtor of October 8th, 1930, June 16tli, 
1930, April 25th, 1930; copies of reports of interviews from 
the Legal Department. 


Maurice Greenstein: 


From the General Files, copies of credit Agency 
93 reports; assets and liability statement; copies of re¬ 
ports of investigations; copies of confidential mem¬ 
oranda sheets; statements of property and other statements 
to obtain credit; financial statements; reports of meetings 
of creditors dated January 14th, 1930; memoranda to conn- 
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sol dated August 23rd, 1929 for the enforcement of obliga¬ 
tion; reports of interviews; reports of payment on account 
of obligation; correspondence with counsel in 1929 and 
1930; copies of reports of credit offices; report of adjudica¬ 
tion of debtor in bankruptcy dated April 1st, 1930; copy 
of proof of claim; correspondence with reference to com¬ 
position agreement in 1930; statements of property to ob¬ 
tain credit;, financial statements; confidential memoranda 
sheets; reports of investigations; copies of appraisals of 
real property owned by the debtor; copies of leases cover¬ 
ing same real property; from the General Files. 


Nathan Grapper: 

Credit agency reports through 1929; reports of investiga¬ 
tions; statements to obtain credit; assets and liability state¬ 
ments; confidential memoranda; inter-office correspond¬ 
ence; reports of creditors’ committee meetings in 1930; 
memoranda on bankruptcy of debtor in 1930; instructions 
to counsel; other papers and documents in respect to the 
responsibility and liability of the debtor, from the Legal 
Department. 


William Haim Corp.: 

Confidential memoranda sheets from 1923 to 1930; assets 
and liability, statements; statements to obtain credit; cor¬ 
respondence with debtor; reports of investigations; credit 
agency reports through 1929; audit reports from Cer- 
94 tified Public Accountants and other documents show¬ 
ing responsibility and liability of debtor, from the 
Legal Department. 


S. L. Harr it on: 

Credit agency reports; financial statements; statements 
to obtain credit in respect to Harriton Glue Company; confi¬ 
dential memoranda in respect to S. L. Harriton; reports of 
investigation as to his property from 1927 through 1931; 
statements to obtain credit made by debtor; reports of in¬ 
vestigation of debtor and other documents showing the 
responsibilitv and liabilitv of the debtor, from the Lecral 
Department. 
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T. J. Hartman: 


Original notes of debtor dated November 30, 1930, for 
$10,000. and $6,600. respectively; confidential sheets of con- 
lerences; information about tin* debtor; correspondence 
with debtor in 1930 and 1931, from the Legal Department. 

Aaron Hechtman Inc.: (referred to in the petition as 
A. Hecktor Inc.) 


Financial statements ; statements to obtain credit reports 
of investigations; credit agency reports and other! docu¬ 
ments in respect to the financial responsibility and liability 
of this debtor; confidential report sheets, from the Legal 
Department. 

II it tier Bros, <£ Co.: 

Certified report of assets and audit, February 1, 1930, 
January 7, 1930; credit card; financial statements; state¬ 
ments made to obtain credit; copies of correspond- 
93 ence with debtor; confidential memoranda sheets 
showing meeting of creditors of debtor in 1930; re¬ 
ports of investigation running credit reports; agency credit 
reports and other documents establishing liability of the 
debtor and its responsibility from the Legal Department. 


Holland St. Louis Sugar Co.: 

Confidential memorandum of investigation; financial 
statements; statements to obtain credit; correspondence 
with the debtor from 1921 through 1931; certified audit re¬ 
ports for the year ending 1929; credit agency reports and 
other documents showing liability and responsibility of 
the debtor and the value of the debt, from the Legal Depart¬ 
ment. 

Benjamin Horn: 

Cnfidential memoranda; reports of conferences with 
debtor from 1928 through 1930, from the Legal Department. 

Esther Horn: 

Confidential memoranda sheets with reference to confer¬ 
ences and correspondence; data sheet on the opening of 
bank account; credit card showing progress of the debt, 
from the Legal Department. 
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Horowitz Bros.: 

Agency credit reports including report of February 8, 
1930; report of investigations; statements made to obtain 
credit: assets and liability statements; memoranda to coun¬ 
sel dated February 19, 1930 for law suit on the debt; 
96 correspondence with counsel in respect to assign¬ 
ment for the benefit of creditors in I960; copy of 
proof of claim filed with the assignees and other papers 
and documents showing responsibility and liability of the 
debtor and value of the debt in 1930, from the Legal De¬ 
partment. 


/ uvest ment Securities Com pain) of Texas: 

Confidential memoranda; copies of correspondence with 
debtor; financial statements; reports of investigation; in¬ 
ter-office correspondence show ini? the value of the debt ; the 
liability and responsibility of the debtor in 1930, from the 
Legal Department. 


J. V. Realty Corp.: 

Confidential memorandum sheets from 1928 through 
1931 ; reports of investigations; financial statements; state¬ 
ments to obtain credit; correspondence with debtor; memo¬ 
randum to counsel dated February 25, 1930, to commence 
suit on obligation evidencing debt; correspondence with 
counsel in 1930; memorandum of judgment entered on debt 
against debtor in 1930 and progress of enforcement 
thereof: report on supplementary proceedings under said 
judgment, all showing value of the debt, from the Legal 
Department. 

Joseph Jacoby: 


Confidential memoranda of investigations and transac- 
tions from 1927 through 1931; credit card; reports 
97 and investigation of cards showing progress of loan 
during these years; correspondence with the debtor, 
from the Legal Department. 


J. T V.\ Jensen Co. Inc.: (shown on petition as J. W. 
Jensen). 

Confidential memoranda sheets from 1926 through 1931; 
memorandums to write-off; original records of loan, from 
the Legal Department. 
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Jewish Biographical Bureau , Inc.: (slio\vn| on tlie 
petition herein as Jewish Biographical Society). 


Reports of investigation; correspondence with debtor in 
1930, demanding* payment on due date; correspondence 
showing protest; correspondence with endorsers; corre¬ 
spondence with counsel showing judgment on the note; sup¬ 
plementary proceedings on judgment in the year 1930; re¬ 
port thereon; other correspondence and documents; credit 
agency reports showing responsibility of the debtor and 
value of the debt, from the Legal Department. 

Junior Half Size Coat Co. Inc.: \ 


Confidential memoranda from 1927 through 1931; credit 
agency reports; financial reports; statements made to ob¬ 
tain credit; reports of investigation showing the value of 
this debt in 1930, and the responsibility of the debtor, from 
the Legal Department. 

Kane Oil Refining Co.: 

Confidential memoranda from 1926, through 1930; finan¬ 
cial statements of ’William A. Kane; statements made to ob¬ 
tain credit by William A. Kane, showing responsibility of 
William A. Kane. Kane Oil Refining Co. went out of busi¬ 
ness and has no assets, in 1930. William A. Kane has also 

gone through bankruptcy, from the Legal Depart- 
98 ment. 

Samuel Katz: 

Correspondence with debtor in 1930 and 1931; financial 
statements; statements to obtain credit; confidential memo¬ 
randa sheets; reports of investigations; correspondence 
with debtor; certified public accountant’s report as of 
March 11, 1930, with supplementary report; reports of 
creditors meetings; credit agency reports, all showing status 
of the account in 1930; value of it and responsibility of 
debtor, from the Legal Department and General Pile. 

H e r m a n Ki nzler: 

Confidential memoranda sheets from 1924 through 1931; 
financial statements; statements to obtain credit; [reports 

5—6472a 
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of investigations; credit agency reports; correspondence 
with debtor, from the Legal Department. 

Paul J. Kell: 

Credit agency reports; reports of investigations; state¬ 
ments made to obtain credit; financial statements; notice of 
claim dated November 29, 1930; assignment for the benefit 
of creditors; copies of correspondence with debtor; inter¬ 
office correspondence; memorandum to counsel, dated Sep¬ 
tember 8, 1930, for action against debtor; recommendation 
for partial write-off September 24, 1930; correspondence 
with counsel 1930, showing the value of the debt; status of 
the debtor in 1930, from the General Files. 

99 Bernard Kir sell: 

Financial statements; statements to obtain credit; cor¬ 
respondence with debtor; confidential reports; reports of 
investigations through 1930; other documents showing 
status of the debtor, value of the debt in that year, from 
the General Files. 

Kirschner ct Terner: 

Credit agency reports in 1930 and prior; reports of in¬ 
vestigations; statements to obtain credit; financial state¬ 
ments; reports of meeting of creditors in 1930 and other 
documents and reports showing the status of the account; 
value of the account in 1930, from the Legal Department. 

Samuel R. Kirschen: 

Confidential memoranda in respect to Victor Garment 
Co. from 1925 through 1930. Audit statements; credit 
agency reports; reports of investigations; statements to 
obtain credits, signed by Samuel L. Kirschen, owner; show¬ 
ing status of the account and value of debt, from Legal 
Department. 

Max Klein: 

Confidential memoranda from 1928 through 1930; other 
data and records showing value of account in 1930, from 
Legal Department. 
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Nathan Klein & Co.: 


Notice to counsel dated December 1, 19.30, showijng peti¬ 
tion in bankruptcy against debtor; auctioneer’s memo¬ 
randa of sale of assets held as collateral, dated November 
28, 1930; correspondence with counsel in 1930, show- 
100 ing entry of suit against bankrupt; corresppndence 
in reference to warehouse receipts covering collat¬ 
eral; other correspondence; records and documents includ¬ 
ing financial statements; statements to obtain credit re¬ 
ports of investigations; correspondence with debtor; credit 
agency reports; value of the debt in 1930, from General 
Files. 


Knickerbocker Store Fixtures Co. Inc.: 


Financial statements; reports of investigations; state¬ 
ments of property; statements to obtain credit; memoran¬ 
dum to counsel to commence suit on collateral and On prin¬ 
cipal debt; confidential memoranda; credit agency re¬ 
ports, from the General Files and Legal Department show¬ 
ing status of the account and its value in 1930. 

Kurzrok <£ Co. Inc.: 

Confidential memoranda from 1921 through 1931; re¬ 
ports of investigations; credit agency reports; statements 
from certified public accountant; financial statements 
showing the value of the account in 1930 and responsibility 
of the debtor, from General Files; and similar file Contain¬ 
ing correspondence with the debtor and similar da|;a from 
the Legal Department, all establishing value of the debt in 
1930. 

101 La Fontaine Novelty Company , Inc.: 

Confidential memoranda sheets from 1927 through 1931; 
financial statements; reports of audits; correspondence 
with debtor; statements made to obtain credit; reports of 
investigations; credit agency reports and other documents 
and reports in reference to the value of the debt in 1930 
from the Legal Department. 

M. Lambert: 

Correspondence with debtor; credit agency reports 
showing assignment for benefit of creditors; reports of 
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investigations; statements made to obtain credit; financial 
statements from the General Files. Similar file from the 
Legal Department. 


Levinson Bros.: 

Credit agency reports; reports of investigations; finan¬ 
cial statements; statements made to obtain credit; inter¬ 
office correspondence; correspondence with counsel from 
the General, Files and a similar file from the Legal De¬ 
partment including recommendation for write-off; confi¬ 
dential memoranda sheets and other papers showing value 
of the debt in the vear 1930. 

Walker M. Levett Company: 

Financial statements; statements to obtain credit; origi¬ 
nal record of notes receivable and discounted paper; cor¬ 
respondence, with debtor; statements and reports on inves¬ 
tigations: confidential memoranda sheets from 1926 
through 1929; and credit agencv reports from the General 
Files. 


102 .1 In ms Levy c t' Bro.: 


Credit agency reports; reports of investigation; confi¬ 
dential memoranda from 1927 through 1932; statements 
made to obtain credit and financial statements from the 
Legal Department. 


S. Lichtenstein: 

Reports of investigations; confidential memoranda 
sheets for 1928 through 1931; credit reports; correspond¬ 
ence with debtor; statements made to obtain credit; finan¬ 
cial statements; memoranda to counsel for action on notes 
received as collateral dated March 1930, from the Legal 
Department. 


Lincoln Square Amusement Enterprises , Inc.: 
Confidential memoranda sheets for 1927 through 1932; 

v* 7 

reports of investigations; memoranda to counsel, dated 
June 10th, 19,30 for suit upon the debt; and credit agency 
reports from the Legal Department. 


I 


I 

I 
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L i vingsto n Ph a rmacy: 

Confidential memoranda sheets for 1923 through. 1930; 
statements to obtain credit; financial statements; reports 
of investigations; correspondence with debtor including 
memoranda to counsel for suit upon the debt, dated Sep¬ 
tember 30, 1930, from the Legal Department. 

Lucy Lou Shops , Inc.: 

i 

Confidential memoranda sheets for 1925 through 1931; 

financial statements; statements to obtain credit; 
103 correspondence with debtor; reports of investiga¬ 
tions; credit agency reports from the Legal Depart¬ 
ment and similar data, memoranda and reports from the 
General Files. 

Machcnbach Importing Co.: 

Confidential memoranda for 1922 through 1931; credit 
agency reports; financial statements; statements t<j> obtain 
credit; reports of investigation and correspondence with 
debtor from the Legal Department. 

L. Maria MacPherson: 

Correspondence with debtor; confidential memoranda 
sheets for 1925 through 1932 from the General Files. 

Magoba Const ruction C n ., Inc,: 

Correspondence with accountants for debtor; reports of 
investigations and conferences; copies of agreement by 
creditors of this corporation as ot‘ June 15th, 1931|; finan¬ 
cial reports; statements to obtain credit; reports of inves¬ 
tigations of activities of the corporation and its properties; 
credit correspondence with debtor; credit agency reports; 
confidential memoranda sheets and financial statements 
covering the period from 1922 through 1934, from the 
Legal Department. 

Majestic Lamp Works: 

Confidential memoranda sheets for 1925 through 1931; 
financial statements; statements to obtain credit; reports 
of investigations; credit agency reports including report 
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of creditors’ meeting held in July, 1930, from the Legal De¬ 
partment. 

104 Manor aft Dress Co., Inc.: 

Confidential memoranda for 1928 and 1929; statements 
made to obtain credit; statements from public auditors; 
reports of investigations; credit agency reports; and cer¬ 
tified balance sheet from the Legal Department. 

/). K. Marcus: 

Confidential memoranda sheets for 1927 through 1931; 
correspondence with debtor for 1930; reports of investi¬ 
gations and history of loan from the Legal Department. 

105 Marm or Realty Corp.: 

(Referred to in petition as Mann Realty Corp.) Memo¬ 
randum to counsel dated January 21, 1930 to commence 
action on debt; copies of correspondence with counsel, rec¬ 
ord of payment; confidential memorandum sheet 1929-1931; 
—from General Files. 

Martmarion Realty Corp.: 

Confidential memorandum sheet 1926-1931; statements to 
obtain credit—from Legal Department. 

Marvel Skirt & Middy Co.: 

Credit Agency reports; confidential memorandum from 
1927-1930; recommendations for write-off; financial state¬ 
ments: statements to obtain credit; reports of investigation 
—from Legal Department. 

Meena Bros: 

Financial statements, statements to obtain credit; con¬ 
fidential memorandum sheets 1920-1930; reports of inter¬ 
views with debtor; reports of investigation; correspondence 
with Credit Men’s Association; Credit Agency reports; rec¬ 
ommendations for write-off—from General Files. 

i 

Metropolitan Fur Dyeing Co.: 

Confidential Memorandum sheets from 1926 to 1931; 
copies of financial statement; Credit Agency reports; state- 
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ments to obtain reports of investigation—from Lggal De¬ 
partment. 

106 Max C. Meyer: 

Copy of correspondence with Debtor in 1930; confidential 
memorandum sheets 1930-1931; reports of investigation— 
from General Files. 

Mlco Texilic Corp.: 

Certified Public Accountant’s Reports as of August 8, 
1930 and September 9, 1930; confidential memorandum 
sheets 1928-1931, showing creditors meeting of August 7, 
1930; assets statement of foreign subsidiaries of debtor, 
1930; statement to obtain credit, financial statements, cor¬ 
respondence with debtor; Credit Agency reports 
of investigation—from Legal Department; and 
statements, confidential reports, reports of investigj 
prior years from the General Files. 


reports 
similar 
tit ions of 


M'makalxis, E. A.: 


d; state- 


Financial statements; record of notes discounted 
ments to obtain credit; statements of overdrafts!, 1930— 
from Legal Department. 

Hyman Miller: 

Confidential Memorandum Sheets 1928-1929—fnim Legal 
Department. 


Moll & Seifert: 


financial 


Confidential Memorandum Sheets 1922-1931; 
statements through 1929; statements to obtain credit ; copies 
of reports of investigation; credit agency reports—from 
Legal Department. 

107 Mortgage Security Corporation of America: 

Correspondence with debtor; statement of assets; and lia¬ 
bilities; correspondence with guarantor; correspondence 
with Servicing Corporation in respect to collateral; state¬ 
ment of assets and liabilities—from Legal Department. 
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Moss and Moss: 

Reports of investigations; confidential memorandum 
sheets 1927-1931; Income statements from 1930 of Atlantic 
Holding Company, Inc.—from Legal Department. 

My von Girl Coat House: 

Confidential Memorandum Sheets 1925-1931; Credit 
Agency reports; statements of assets and liabilities; re¬ 
ports of investigations—from Legal Department. 

Samuel Nit he: 

(File under name of National Novelty Jewelry Company) 
Confidential memorandum sheets 1923-1931; assets and lia¬ 
bilities statement; statements to obtain credit reports of 
investigations: Credit Agency reports—from Legal De¬ 
partment. 

J. Elliott Newt in: 

Copy of correspondence with debtor in 1930; Confiden¬ 
tial memorandum sheets—1929; reports of investigation— 
from General Files. 


10S Cf/rus F. Nicholas: 

Confidential memorandum sheets 1928-1931; Credit 
Agency reports of October 22, 1930 and prior; financial 
statements; record of notes discounted; statements to ob¬ 
tain credit; reports of investigation; credit agency re¬ 
ports; correspondence with counsel in 1930—from Legal 
Department. 


I. Nino mii/o: 

Confidential memorandum sheets 1926-1930; financial 
statements through 1927; statements to obtain credit; re¬ 
ports of investigation; Credit Agency reports; correspond¬ 
ence with debtor—from Legal Department. 


Esmond P. O'Brien: 

Confidential memorandum sheets 1929-1931; reports of 
conferences vyith representatives of debtor and showing 
attachment against debtor’s account in 1930. 
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Oriental Negligee Mfg. Co.: 

Reports of investigations; Credit Agency reports; con¬ 
fidential memorandum sheets 1918-1931; financial state¬ 
ments; statements to obtain credit; correspondence with 
debtor—from General Files. 

109 Pearlstein & Israel: 

Certified audit of October 31, 1929; financial statements, 
statements to obtain credit; correspondence with debtor; 
Credit Agency reports; reports of investigations; confiden¬ 
tial memorandum sheets for 1929-1930; correspondence with 
counsel, 1930, in reference to collection of the indebtedness; 
copies of references to counsel for collection dated Septem¬ 
ber 27, 1930, February 14, 1930—from the Legal Depart¬ 
ment. 

Part os Realtg Corp.: 

Operating statements of real property furnished April 
15, 1930; proposed budget 1930-1931; statements to obtain 
credit; operating and income statements of affiliated corpo¬ 
ration; reports of investigation, reports of appraisal in 
1930; plans and description of property; correspondence 
with debtor; debtor’s statement as to property; statement 
to obtain credit; confidential memorandum sheets 1928- 
1930; reports of investigations; correspondence wi ll coun¬ 
sel, 1930; other records and documents in respec: to the 
liability and responsibility of flic debtor and collateral for 
the debt; from the General Files. 

Samuel Patrick: 

Financial statements, 1930; reports on meetings of Credi¬ 
tors Committee 1930; copies of confidential memoranda; 
financial statements; statements to obtain credit; confiden¬ 
tial memoranda sheets 1929-1930; reports of investigations; 
credit agency reports—from the General Files. 

110 A. H. Planterotli: 

Copies of confidential memoranda 1923-1930; <^opy of 
letter to debtor dated August 1, 1930—from Legal depart¬ 
ment. Also original confidential memoranda sheets for the 
same period—from the General Files. 
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Charles N. Press: 

Confidential memoranda sheets 1929-1931; original 
credit card—from Legal Department. 

S. Ratner & Sons: 

Copy of agreement with debtor in respect to debt, dated 
October 19^0; correspondence with counsel in 1930; memo¬ 
randa to counsel: list of notes discounted and accounts as¬ 
signed: copy of claim in assignment for benefit of creditors; 
financial statements; statement to obtain credit; confiden- 
tial memorandum sheets 1920-1930; credit agency reports— 
from the General Files. 

Samuel Rappaport: 

Confidential memoranda sheets from 1926-1930: state¬ 
ment to obtain credit; reports of investigations; credit 
agency reports; from Legal Department. 

Reliable Globe Textile Shrinking Corp.: 

(Shown in petition as Reliable Globe Textile). 

Old financial statements from General Files and confiden¬ 
tial memoranda sheets 1929-1931, credit agenev re- 
111 ports, record of paper discounted: statements to 

obtain credit; reports of investigations—from Legal 
Department. 

Samuel Reiter: 

(Shown on petition herein as Samuel Reiter Corp.) 

Credit Agency reports; financial statements; statements 
to obtain credit; correspondence with counsel in 1930 in 
respect to settlement for cash and notes; memorandum to 
counsel March 8, 1930 for prosecution upon debt; confiden¬ 
tial memorandum sheets 1921-1930; reports of investigation 
—from the General Files. 

J. J. Riker & Co. Inc.: 

Financial statements; statements to obtain credit; con¬ 
fidential memorandum sheets 1923-1931; credit agency re¬ 
ports; reports of investigations: memorandum to counsel 
dated November 18, 1930 in respect to assignment for bene- 
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fit of creditors; copy of claim in assignment proceedings— 
from General Files. 

G. Tracy Rogers: 

Confidential memorandum sheets; financial statements of 
Endicott Land Company, stock of which is held as collateral 
—from Legal Department. 

Rosen, Brandt, Inc.: 

Financial statements; statements to obtain credit; con¬ 
fidential memorandum sheets, 1924-1930: credit 
112 agency reports covering this corporation nnd sub¬ 
sidiary corporations; certified auditor’s report of 
January 29, 1930—from the General Files and L^gal De¬ 
partment. 

M. Rosenblatt & Sons: 


Confidential memorandum sheets 1926-1931; financial 
statements; statements to obtain credit; reports of investi¬ 
gation; credit agency reports—from Legal Department. 

Samuel Rotli: 


Confidential memorandum sheets 1922-1931; financial 
statements; statements to obtain credit; reports of investi¬ 
gation ; credit agency reports; correspondence with debtor, 
1930, in respect to collateral—from the Legal Department. 


Royal Table Company: 

Confidential memorandum sheets 1924-1931; statements 
to obtain credit; financial statements; reports of investiga¬ 
tion; credit agency reports—from the Legal Department. 


Benjamin Rubin: 

Confidential memorandum sheets 1927-1931; credit 
agency reports; financial statements; statements to obtain 
credit; reports of investigation—from the Legal Depart¬ 
ment. 

Leopold Samuels: 

Memorandum to counsel to commence action dated Sep¬ 
tember 13, 1929; correspondence with counsel 1929, 1930, 
1931—from Legal Department. 
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113 Sanitary Mechanical Specialty Co.: 

Correspondence with Debtor; confidential memoranda 
sheets; 192p-1930—from Legal Department. 

Sanks, Trevor: 

Credit Agency reports: correspondence with debtor; con¬ 
fidential memorandum sheets 1928-1930; memorandum to 
counsel for action on debt dated May 3, 1930 and April 9, 
1930; original note dated January 2, 1930 payable January 
3, 1930—from General Files. 


Sartor ins-A daws c£ Co. Inc.: 

(Referred to in petition as Satorius & Adams.) 

Memorandum of November 17, 1930 in respect to Credi¬ 
tors' meeting: correspondence with credit agencies: con¬ 
fidential memoranda sheet—1930; memorandum to counsel 
dated December 2, 1930—from General Files. 


Johann Schick's Music House, Inc.: 

(Referred to in petition as Schick Music House.) 

Correspondence with debtor; memorandum to counsel 
dated July 14-, 1930 to enforce debt; confidential memoran¬ 
dum—1930; , correspondence with counsel—1930; memo¬ 
randum to counsel in respect to the Estate of Johann 
Schick, dated September 27, 1930; credit agency reports; 
confidential memorandum sheets, 19.1(3-1930; reports of 
investigation; statements to obtain credit; statements in 
respect to propertv; financial statements—from General 
Files. 


114 Sclieinholtz cf; Silver wan, Inc.: 

(Referred to in petition as Sclieinholtz & Silverman.) 

Financial statements; statements to obtain credit; con¬ 
fidential memorandum sheets 1925-1931; reports of investi¬ 
gations; credit agency reports—from Legal Department. 

Herman Schiff: 

Confidential memorandum sheets 1929-1931; statements 
to obtain credit—from the Legal Department. 
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Philip Schiffman: 

Memorandum of collateral and value thereof dated De¬ 
cember 3, 193(J; confidential memoranda sheets 1939-1931; 
from Legal Department and General Files. 

Oscar Schleiff. 

(Shown on petition herein as Oscar Schieff.) 

Cofidential memorandum sheets 1929-1931; correspond¬ 
ence with debtor 1930; statements to obtain credit; reports 
of investigations; financial statements—from Legal De¬ 
partment. 

Schmidt-Dauber Co. Inc.: 

Memorandum to counsel dated May 13, 1930 for Enforce¬ 
ment of collateral by action: correspondence withjcounsel 
1930; confidential memoranda sheet showing meeting of 
creditors’ committee, Feb. 4, 1930 and filing of claim; finan¬ 
cial statements; records of discount paper; confidential 
memorandum sheets 1925-1930; statements to obtairj credit; 
credit agency reports and reports of investigation from 
General File; and similar matter including credit report of 
March 11, 1930 showing company in liquidation and amount 
of assets and liabilities from Legal Department. 


115 Sr gar Studios, I)tc.: 

Confidential memorandum sheets 1927-1930 in respect to 
offer of settlement to creditors among other matters; rec¬ 
ord of assignment of creditors dated December 12, 1930; 
financial statement 1930; correspondence with debtor, 1930; 
record of discount and papers to retain credit; reports of 
investigation; credit agency reports—from Legal Depart¬ 
ment. 

Morris Semel: 


Confidential memorandum sheets 1929-1930; correspond¬ 
ence with debtor 1930; reports of investigations; financial 
statements; statements to obtain credit; assets and liability 
statements; confidential memorandum sheets; reports of 
investigation—from Legal Department; credit agefnev re¬ 
ports as to Maurice Bandler, Inc., the stock of which is held 
as collateral for this debt—from General Files. 
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B. Shaposnich & Co.: 

(Referred to in the petition as B. Shapenecli.) Finan¬ 
cial statements; statements to obtain credit; credit agency’s 
reports; original loan card; confidential memorandum 
sheets from 1927; reports of investigation—from Legal De¬ 
partment. 


116 He rbe rt Simpso n : 

Confidential memorandum sheets, 1930 and later reports 
of investigation; assets and liability statement; reports of 
notes discounted—from Legal Department. 


M. & T. Singer: 

Record of notes discounted; statements to obtain credit; 
reports of investigations; confidential memorandum sheet; 
credit agency reports—from General Files. 


II. T. Smethhurst: 

(Referred to in petition as H. T. Smithhurst.) Confiden¬ 
tial memorandum sheets 1926-1931—from Legal Depart¬ 
ment. 


Smith £ Terry Coastwise, 

Smith £ Terry Transfer Co.: 

Confidential memorandum sheets 1925-1931; financial 
statements; correspondence—from Legal Department. 

Abe Solomon: 

Agency reports; reports of investigations; confidential 
memorandum sheets 1926-1930 including report of Credi¬ 
tors’ Committee meeting May 20, 1930; financial state¬ 
ments; recoijd of loans discounted; statements to obtain 
credit; memorandum to counsel dated June 4, 1930 
117 in respect to petition in bankruptcy; copy of proof 
of claim in bankruptcy dated June 17, 1930; corre¬ 
spondence with counsel in 1930—from General Files. 

Frieda Spatz: 

Confidential memorandum sheets 1928-1931—from Gen¬ 
eral File. 
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William M. Pepper: 

(Referred to in the petition as Pepper & William.) No¬ 
tice to creditors of Cadet Hosiery Company, Inc., the stock 
of which is held as collateral to this loan, dated December 
20, 1930; correspondence with debtor; proof of ejaini in 
bankruptcy of the debtor—from the General Files. 

Solomon & Herzog , Inc.: 

(Shown on petition as Solomon Herzog.) Copies of cor¬ 
respondence with debtor; financial statements; list of in¬ 
debtedness; agreement with creditors; inter-office corre¬ 
spondence; financial statements; statements to j obtain 
credit; reports of investigations; confidential menioranda 
sheets 1926-1931—Three files from Legal Department. 

118 Rag Silverstein : 

Correspondence with debtor; memorandum to counsel to 
commence action on debt; financial statements; confidential 
memorandum sheets 1928-1930; statements to obtain credit 
—from Legal Department. 

Saul Singer: 

Confidential memorandum sheets 1923-1931; memoran¬ 
dum to counsel to commence action on the debt and corre¬ 
spondence with debtor and other credit records—from 
Legal Department. 

Jacob S. Simons: 

Credit Agency reports including report dated July 7, 
1930 that the affairs of the debtor are in the hands of Credi¬ 
tors’ Committee; financial statements, statements to obtain 
credit ; reports of investigation; confidential memorandum 
sheets 1926-1931—from Legal Department. 

R. /. Singer: 

Confidential memorandum sheets 1927-1929 and the addi¬ 
tional memo sheets in file of Adwal Sales Company above, 
record of collateral notes discounted; correspondence with 
debtor in 1930; bank statements, statements to obtairf credit 
and credit agency reports—from Legal Department. 
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11!) (I to rye S. Spinner: 

Confidential memorandum sheets from 1925-1931; credit 
card from General file. 


Standard Pump Co.: 

Confidential memorandum sheets 1929; original reports 
on loans 1929-1930; statement of payments 1930—from 
Legal Department. 


Strand Plumbing Co.: 

Confidential memorandum sheets 1926-1930; credit a gene v 
report; correspondence with counsel in 1930; reports of 
investigations; statements to obtain credit; financial state¬ 
ments from General file. 


K. II. Strasshurger: 

Reports and memoranda; correspondence with issuers of 
collateral and with debtor in 1930; financial statements; 
statements to obtain credit; record of notes discounting the 
collateral; credit agency reports; confidential memorandum 
sheets 1919-1931 from the General file. 


Samuel St reiser & Brother: 

(Referred to in the petition as “Samuel Stressler Co.”) 

Confidential memorandum sheets 1923-1929; statements 
to obtain credit; financial statements; credit agency re¬ 
ports; reports of investigations from Legal Department. 

David E. St rouse: 

Original credit card; confidential memorandum sheet 
1930, from General files. 

120 Sugarman Bros.: 

Confidential memorandum sheets 1927-1931; credit 
agency reports showing involuntary bankruptcy December 
26, 1930, and assignment for creditors October 1, 1930; 
financial statements; statements to obtain credit; reports 
of investigations; credit agency reports, from the Legal 
Department. 
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B. & M. Tabot: 

Confidential memorandum sheets 1924-19301; credit 
agency reports; financial statements; statements to obtain 
credit; reports of investigations, from the Legal Depart¬ 
ment. 

Israel Tennenbaum: 

i 

Confidential memorandum sheets 1928-1931; statements 
to obtain credit; financial statements; credit agency re¬ 
ports; reports of investigations, from the Legal Depart¬ 
ment. 

A. L. Thomas: j 

Confidential memorandum sheets 1924-1931; statements 
to obtain credit; reports of investigations; credit agency 
reports; correspondence with debtor, from Legal! Depart¬ 
ment and General files. j 

i 

Thomson & Kelly Co. Inc.: 

(Referred to in petition as Thompson & Kelly Co.) 

Confidential memorandum sheets 1925-1930; copies of 
correspondence with debtor; statements to obtaiij credit; 
copies of financial statements; credit agency reports; re¬ 
ports of investigations from Legal Department. 

121 Toga Towel Company, Inc.: 

Confidential memorandum sheets 1926-1931; financial 
statements; statements to obtain credit; correspondence 
with counsel in 1930; reference to counsel of the debt for 
enforcement dated May 6th, 1930; copy of proof of claim 
in bankruptcy against the debtor, dated October 7th, 1930; 
credit agency reports, from the General files. 

T. Douglas Tuomey: (referred to in the petition as 
“J. Douglas Tonmey”) 

Confidential memorandum sheets 1924-1931; reports of 
investigations; financial statements; statements td obtain 
credit; reports of investigations; copy of agreement of 
February 15th, 1930 with the debtor; correspondence in 
1930 with counsel for Taxpayer, from the Legal Depart¬ 
ment. 
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A. M. Turrell: 

Confidential memorandum sheets 1922-1932; original 
credit cards, from General files. 

John B. Turner: 

Correspondence with debtor and with counsel for Tax¬ 
payer 1930, showing status of debt and its value, from the 
Legal Department. 

260 West 36th Street Corporation: 

Memorandum to counsel for enforcement of debt; con¬ 
fidential memorandum sheets 1928 and 1929, including re¬ 
port qf meeting of Creditors’ Committee, from the 
122 Legal Department. 

V. S. Bargain House: 

Financial statements; statements to obtain credit; con¬ 
fidential memorandum sheets 1928-1931; reports of inves¬ 
tigations; credit agency reports, from the Legal Depart¬ 
ment. 


Universal Jobbing House: 

Memorandum to counsel dated March 24th, 1930, upon 
death of J. Leibovit, President of debtor and endorser of 
debt; memorandum to counsel dated March 22iul, 1930, for 
enforcement of debt; correspondence with counsel in 1930 
showing status of debt and the value thereof; notice of first 
meeting of creditors of debtor-bankrupt dated October 4th, 
1930, from the General files. 

Lawrence Valenstein: 

Confidential memorandum sheets 1929-1932; statements 
to obtain credit; credit agency reports, from Legal De¬ 
partment. 

R. IF. Washburn: 

Confidential memorandum sheets 1929-1932; including re- 
port of statement from debtor dated June 23rd, 1930, show¬ 
ing the value of the debt, from the Legal Department. 
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Willie Webb: 

Confidential memorandum sheets 1928-1931; original 

credit card; correspondence with debtor, from the General 
Files. 

123 Weinreb & Horowitz: 

Confidential memorandum sheets 1922-1931; financial 

statements; statements to obtain credit with respect to this 
debtor and affiliated or subsidiary corporations; corre¬ 
spondence with debtor and debtor’s counsel, with counsel 
for Taxpayer in 1930, offering compromise; credit agency 
reports, from General files. 

Alex Weiss: 

Confidential memorandum sheets 1928-1931; original 

credit card showing statements, from the Legal Depart¬ 
ment. 

Ben jam in IFcgsv? : 

Confidential memorandum sheets 1924-1930; credit 

agency reports; statements to obtain credit, from Legal 
Department. 

Eugene Weissman (referred to in the petitioli as “ J. 
Weis sman”) 

Confidential memorandum sheets 1929-1932, from the 
General files. 

Louis A. Wild man (referred to in the petition as 
“Louis Wildmein’■) 

Blue memorandum sheets; original records of loan and 
securities; financial statements; statements to obtain 
credit, from the Legal Department. 

124 Alfons Wile: 

Confidential memorandum sheets 1925-1932; records of 
collateral and debt; financial statements; statements to ob¬ 
tain credit; reports in reference to collateral; credit agency 
reports; memorandum to counsel; correspondence with 
counsel; copy of agreement by debtor dated November 
22nd, 1929; reports and investigations, from the L^gal De¬ 
partment. 
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E. H. Williams: 

Confidential memorandum sheets 1927-1931; financial 
statements; records of paper discounted; statements to ob¬ 
tain credit; reports of investigations, from the Legal De¬ 
partment. 


Winkler & Levitt: 

Correspondence with counsel for Taxpayer; memoranda 
to counsel dated January 10th, 1930, for action upon debt; 
report on judgment for the debt and result of supplemen¬ 
tary proceedings; list of discounted paper; financial state¬ 
ments ; statements to obtain credit; reports and investiga¬ 
tions; confidential memorandum sheets 1925-1929; credit 
agency reports, from the General files. 

J. Wise <£ Co. Inc.: 

Original account card; statements to obtain credit; finan¬ 
cial statements; confidential memorandum sheets 1927- 
1929; reports of investigations; credit agency reports; 
copy of proof of claim in bankruptcy of debtor, from the 
General files. 

125 R. H. Atkinson: 

Confidential memorandum sheets, 1930; conference with 
debtor; original report on loan; original memorandum; 
memorandum in reference to loan, 1930—from Legal De¬ 
partment. 

Charlotte A. Bell wan: 

Original epnfidential memorandum sheets 1927-1932; 
original credit cards—from the General Files. 

Cohen efi Feldman: 

Original trade acceptances and notices of protest 
thereof; correspondence with counsel during the year 1930 
and prior and subsequent thereto; reports of investigation; 
record of paper discounted; financial statements; credit 
agency reports; statement to obtain credits; confidential 
memorandum sheets—from General Files. 
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Contracting & Construction Co. 

Correspondence with counsel as to meeting of creditors, 
1930; confidential memorandum sheets, 1930-1931; state¬ 
ments to obtain credit—from Legal Department. 

Dartmouth Realty Corp.: (Two (2) Files) 

Confidential memorandum sheets 1929-1931; i financial 
statements; statements to obtain credits—from Llegal De¬ 
partment. 

126 Dor emus, Schoen cfi Co., Inc.: 

Credit agency reports; reports of investigations; confi¬ 
dential memorandum sheets 1929-1930; statement lo obtain 
credit—from the General Files. 

Effanel Electric Radio Co.: 

! 

Confidential memorandum sheets 1926-1930; correspond¬ 
ence showing receiver appointed in bankruptcy, lt|)30; cor¬ 
respondence with counsel, 1930; reports of investigation; 
credit reports; statements to obtain credit—from Legal De¬ 
partment, and General Files. 

Sadye Elmo, Inc.: 

Confidential memorandum reports 1927-1932; credit 
agency reports; assets and liability statement; statements 
to obtain credit—from Legal Department. Similar ma¬ 
terial covering debtor individually, and Superlab Corpora¬ 
tion—from General Files. 

Fabric Compang: 

Correspondence with debtor; statements to obtain credit; 
financial statements through 1926; confidential memoran¬ 
dum sheets 1926-1931; credit agency report; from Legal 
Department and old balance sheets from General Files. 

Sven A. Oaf vert: 

Confidential memorandum sheets 1926-1930, through 
1931; under name of Meter Service Corporation t corre¬ 
spondence with counsel, 1930, in respect tcj action 

127 upon this debt; correspondence with debtor^ copies 

of reports of Receiver of Meter Service Corpora- 
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tiou dated July 1930; credit agency reports of Meter Serv¬ 
ice Corporal ion: financial statements and other data hav¬ 
ing to do with the debt and the collateral, both dated in 
1930—from the Legal Department. 

Isaac Gottlieb: 

Confidential memorandum reports re Electric Service 
Engineering Company, 19*24-1932; financial statements of 
company; statement to obtain credit; credit agency re¬ 
ports: repovts of investigation; other credit memoranda— 
from Legal Department. 


Grecu d' Kesteubauw, Inc.: 

Confidential memorandum sheets 1927-1928: financial 
statements; statements to obtain credit; assignments of 
accounts receivable; correspondence with debtor—from 
Legal Department. 

Solomon S. Gross: 

Confidential memorandum sheets 1928-1930; statements 
to obtain credit; financial statements 1 hrough 1926—from 
the Legal Department. 


Pit dip Hal pc nr. 

Confidential memorandum sheets 1926-1927; copies cor¬ 
respondence, with debtor, 1929; record of loans discounted; 
statements to obtain credit; records of investigation; credit 
agency reports—from Legal Department. 

128 Kane Oil I\cfining Co.: 

Confidential memorandum sheets; credit agency reports; 
reports of investigations; statements to obtain credit; 
financial statements; correspondence with counsel in 1930— 
from the General Files. 


Kapco Dress Company, Inc.: 

(Referred to as Karpo Dress Corp. in petition). Re¬ 
ports of investigation: credit agency reports—from Legal 
Department. 

Lane House furnishing Corp.: 

Confidential memorandum reports—1930; credit agency 
reports—from Legal Department. 
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Rose Lefkowitz: j 

Confidential memorandum sheets 1929-1930; copies of 
correspondence—from Legal Department. 

Lewis Martin Studios, Inc. (Referred to in letition 
as Martin Lewis): 

('redit agency reports; reference of debt to counsel, finan¬ 
cial statements; report of investigations; confidential 
memorandum sheets in respect to Lewis Marlin Studios, 
Inc., with which the debtor was affiliated. 

Hijman Miller: 

Confidential memoranda sheets for 1928 and 1929 from 
the Legal Department. 

129 1 Yurber Com pan u, Inc. (referred to in the petition 

as “Worber & Co.”) : 

Confidential memorandum sheets 1928-1920, showing 
meeting of Creditors’ Committee in 1930; certified report 
of accountant dated August 14th, 1930; credit agency re¬ 
ports showing assignment to creditors and the time for 
creditors, August 12th, 1930, and other matters; financial 
statements; statements to obtain credit; reports of investi¬ 
gations, from the Legal Department. 

The confidential memorandum sheets referred to above 
in respect to all of these matters are the original sheets 
upon which each officer or employee of the Taxpayer en¬ 
tered, from time to time, his dealings with the debtor, or 
in respect to the debt, and reported his conversations, in¬ 
got iations, and any information which he received, together 
with the sources of the information in respect to the valid¬ 
ity of the debt and the value thereof, the standing of the 
debtor, etc. The most of the entries on these sheets, the 
name or initials of the investigating officer or employee 
are attached. These records are made, as I am informed 
and verily believe, in the usual course of business a^ul will 
be evidence most material and pertinent in respect to the 
value of the respective debts in 1930, and the ascertainment 
of the value or worthlessness thereof, by the officers 

130 of the Taxpayer during that year. 

I have inquired from the various officers apd em- 
plovees in the Tax Department of the Manufacturers Trust 
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Company, successor to the Taxpayer herein, with respect to 
these papers, documents and other evidence affecting the 
claim of the Taxpayer herein, and they each have assured 
me that they never saw these papers and documents until 
the same wore produced at my direction from the general 
tiles, the Legal Department, and the other locations indi¬ 
cated, for the purpose of using the same as evidence in this 
case, as further appears by the affidavits of said persons 
hereto annexed. 

! NATHANIEL E. EVANS. 

Subscribed and sworn to before me this 13th dav of De- 
eember, 1934. 

[notarial seal.] BERNARD DIAMOND, 

Notary Public. 
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United States Board of Tax Appeals. 


No. 74333. 


Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

State of Illinois, 

County of Cook, ss: 

Charles W. Weston being duly sworn, deposes and says: 
I live at 79 High Street, Montclair, N. J., and I was a Vice- 
President and Director of Chatham Phenix National Bank 
and Trust Company before its merger into Manufacturers 
Trust Company. T was Chairman of the Management Com¬ 
mittee of Chatham Phenix National Bank and Trust Com¬ 
pany, which Committee had executive control of the bank 
and as such examined the debts due to the taxpayer during 
1930, and the Bank Examiner’s Report rendered in that 
vear dealing with same and the condition and value of these 
debts, and made a report to the Board of Directors upon 
that question. At the request of counsel after the trial 
herein, I have reviewed in general the deliberations of that 
Committee and have found in my personal papers,—not in 
the files of Chatham Phenix National Bank and Trust Com- 
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pany nor in the files of Manufacturers Trtist Com- 
132 panv,—but in my own personal file, a confidential 

memorandum made by me in respect to fcaid bad 
debts which shows the extent to which the officers of 
Chatham Plienix National Bank and Trust Company 
agreed with the classification of said debts and losses, made 
by the National Bank Examiner in 1930 and the particular 
items of said debts with which the officers of said Commit¬ 
tee did not agree. 1 did not remember about tliijs memo¬ 
randum before or at the time of the trial of this (fase, nor 
until I was asked on November 26, 1934 for data on! the sub¬ 
ject bv counsel. Then 1 asked mv seeretarv whether we had 
any data on the subject and she found an envelope, triple 
sealed with sealing was and bearing the following insignia: 


“Chatham Plienix National Bank and Trust Company, 149 

Broadway, New York. 

To be Opened Only by Any Member of the Management 


Committee. 


a 


C. E. WESTON, 

Chairman ". 


I have exhibited this document to counsel and I am in¬ 
formed and verilv believe that it constitutes material and 
relevant evidence to support the taxpayer’s contention that 
the taxpayer should be allowed to deduct the amouijt of bad 
debts claimed in the petition on appeal herein, o^* a sub¬ 
stantial part thereof. At the time of the trial of this cause 
I did not remember that that memorandum existed.| It was 
revealed only upon a thorough search of my personal files 
bv mv seeretarv. 

133 If and when called upon the trial of this Icanse, I 
will testifv that the dulv authorized officers of the 
taxpayer ascertained in 1930 that the bad debts for which 
deductions are claimed from income for that ye^r, or a 
large part thereof, were ascertained to be worthless by the 
Committee of which I was chairman, and by me personally, 
and will submit the aforesaid said memorandum in [support 
of such testimony. For the reason above assigned, this 
memorandum and this testimony was not known to the offi¬ 
cers in charge of the Tax Department of the taxpayer or 
its successor. Manufacturers Trust Company, njsr com¬ 
municated to them prior to the judgment herein. 
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I am not in any way connected with the Tax Department 
of the taxpayer or its successor, Manufacturers Trust Com¬ 
pany, nor have been in any way so connected, or am not in 
anv wav connected with Ambrose C. Bradv, C. P. A., who 
presented this cause to the Board of Tax Appeals. My de¬ 
partment of Manufacturers Trust Company and the tax¬ 
payer is entirely separate from said Tax Department and 
from the Industrial Department, in which said Ambrose 
C. Bradv, C. P. A., is and has been employed. 

CHARLES W. WESTON. 

♦ 

Subscribed and sworn to before me this 14th dav of De- 

w 

cember, 1934. 

[notarial seal.] M. E. FLYNN, 

Notary Public. 
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United States Board of Tax Appeals. 

No. 74333. 


Chatham Piienix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner ok Internal Revenue, Respondent. 

State op New York, 

County of Netc York , *•>•; 

Emma P. Krause being duly sworn, deposes and says: 
I reside at 10132 120th Street, Richmond Hill, L. I., N. Y. 
T am employed by Manufacturers Trust Company, as Secre¬ 
tary to Mr. R. A. Lockwood in the Banking Department. 
I have no duties in connection with the Tax Department of 
Manufacturers Trust Company at all. I have been so em¬ 
ployed since about November IS, 1933. Prior to that time 
I was Secretary to Mr. Warren W. Lamb, Vice-President 
of Manufacturers Trust Company and former Vice-Presi¬ 
dent in charge of credits of Chatham Phenix National Bank 
and Trust Company, which was merged into Manufacturers 
Trust Company in February, 1932. Mr. Warren W. Lamb 
was a member of the Management Committee of said Bank 
and had charge of all credits except collateral loans. 
135 He was the head of a committee of supervisors for 
loans of the branches of Chatham Phenix National 
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Bank and Trust Company. He was Secretary of [the said 
Management Committee. Neither Mr. Lamb nor I i*as dur¬ 
ing the time 1 worked for him an employee of the fTax De¬ 
partment of the taxpayer, or connected therewith) in any 
way. 

Mr. Warren W. Lamb died on November IS, 193jb I, as 
his Secretary, wrote 
Management Committ 


e at his dictation the minutes of the 
it tee for the rears 1930 and 1931. No 


}3I 

copies of these minutes were kept—merely the originals. 

Upon Mr. Lamb’s death, at the instruction of tike Vice- 
Chairman of the Board of Directors of Manufacturers 
Trust Company, I packed up these minutes and othir docu¬ 
ments from the records of Mr. Lamb and caused them to be 
placed in the archives of Manufacturers Trust Company in 
some storage place, the exact location of which 1 do not 
know, and they remained there until November 27, 1934 
when they were withdrawn from storage at the request of 
the Comptroller’s office of Manufacturers Trust Company 
and shown to me. 1 now identify these minutes which are 
now shown to me as these original minutes. They [have to 
do in part with the charge-off of bad debts and otlierj affairs 
handled by the Management Committee of ChathamjPhenix 
National Bank and Trust Company. 

I did not know until November 22, 1934 that there was a 
claim for bad debts deduction against the 1930 in- 
136 come tax of the taxpayer, or that there was a pro¬ 
ceeding for the refund of 1930 income taxes, or any 
other proceeding in connection with those taxes on behalf 
of the taxpayer. 

1 have nothing to do with the Tax Department ncjr did I 
know until that dav that the minutes of the Management 
Committee referred to, had any material bearing on the 
issues in that case. 

At the request of counsel for Manufacturers Trust Com¬ 
pany I caused the papers to be found in the archives and 
returned for the purpose of using them as evidence ip prov¬ 
ing this deduction for bad debts before the Board of Tax 
Appeals. I commenced at once, on November 23, 1934, to 
have these papers withdrawn and first received them on 
November 27, 1934. j 

The minutes referred to consist of at least one hundred 
sheets for the year 1930, and probably as many more for the 
year 1931 and contain reports to the Management! Com- 
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mil tee of conferences with W. F. Sheehan, National Bank 

Examiner, and other matters pertinent to the had debts due 

the Chatham Phenix National Bank and Trust Company 

for the vear 1930. 

* 

Among these papers I have just found, filed under the 
title “Bank of America” a letter of June 2, 1930, from the 
Comptroller of the Currency of the Treasury Department 
of the United States, Chief National Bank Examiner, 
137 to Louis G. Kaufman, President, Chatham Phenix 
National Bank and Trust Company, signed by P. J. 
Loring, National Bank Examiner, commenting upon specific 
bad debts and recommending a write-off thereof. 

To the best of mv recollection I never saw this letter 

* 

before. I do not know how it became filed in tlie “Bank of 
America” envelope, and I did not know that it existed, i 
do not know of anyone else in the employ of the taxpayer 
or Manufacturers Trust Company, or connected with either 
of them, who knew that it existed, except possibly said War¬ 
ren W. Lamb, deceased, or L. G. Kaufman, the former 
president of the Chatham Phenix National Bank and Trust 
Company, or Mr. Henry R. Johnston, a former cashier of 
Chatham Phenix National Bank and Trust Company, who 
are not connected with Manufacturers Trust Company, to 
the best of my knowledge, information and belief. A copy 
of said letter is hereto annexed, marked Schedule A, and 
made a part of this affidavit. 

EMMA P. KRAUSE. 


Sworn to before me this 14th day of December, 1934. 
[notarial seal.] ARTHUR PERLMAN, 

Notan/ PubUc. 
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TREASURY DEPARTMENT 


CH 1F WA 7I0WAL SANK EXAMINER 

3cca 9 FtttML RCSUVT vitTUT 
WS FVDCM4. XDCWt Bank **iri riff, 
HtW YORK. N. Y. 


OFFICE OF 

COMPTROLLER OF THE CURRENCY 


Juno 2, 1930 


Mr. Louis C. Kauftean, President, 

Chatham Phenix National Bank k Trust Co,, 
New York City, New York. 


Dear Sir: 


An examination of the Chatham Phenix National Bank t ’^rust 


Company of New ^ork coixaenced April 1930, disclosed, among 
matters, as follows: 


LGSSE 


other 


Loans and Discounts 


Amount of 


Loan 


lies 1 


Head Cffice: 


M, 

*$< 




Holland St. Louis Sugar Co 

24,826. 

N 

826.' 

I. Ninomiya 

4,000. 

2, 

000. 

Nathan Steinberg ( Bite) 

9,832. 

1. 

500. 

Branch 3: 




Western Shirt Co l D/L etc) 

12,276. 

3,350. 

Branch C: 


1 


L. Kruset 

7,500. 


*CC. 

" ( B/Rs) 

1,692.50 

1.1 

692.50 

B. Daniels " 

989.40 

! 

989.40 

J. ftasshowsky 

750. 


75C. 

Branch C: 




E. B. Luhrs 

1,062. 


062. 

Branch E: 




Josenh Adelnan 

2,340. 

2, 

*40. 1 

M. J. Frank & Co Inc 

50,625. 

35,' 

>25 . 

Wm. Eairr Corp. 

17,935.31 

4, 

485. 


■/ 


y 
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i 



Amount of 




loan 

Loss 

Braneh F: 




S. Serkowitz 


486.15 

486.15 

Cohen & Feldman 

( B/R) 

8,660.27 

8,650.27 

J. W. Jensen 

( DA*) 

200. 

poo. 

do 

( E/R) 

400. 

400. 

Jacob Uusln 


1,644.19 

poo. 


Metropolitan Pur Dying Co 
Reliable Globe Textile Corp, 
Benj. Scheffia 
S. Staub 

Young &. Holberton 

do ( B/R) 


3,4)0. 
3,93 9.41 

1,067.70 

600. 

1,485.54 

950. 


Branch H ; 

Maurice Greensteln 
260 Weat 36th St. Corp. 
Settler Broe 
Januel Katz 
Louperl Hat Wks Inc 
V.eena Broe 
B. Shapoanlck L Co 
Sami Stritgner & Bro 
I. Tannenbaum Co 
Chas. N. Prelaa 
-ilex Wei sb 
S tore D? lienna 
Shlirik Bros Fabric Co 
B. Shape* ka 


5,5C0. 

20 , 000 . 

19,325.31 

24,700.42 

1,232.95 

35,608.01 

3,623.88 

1,212.5C 

4,001.25 

55,412.10 

13,750. 

713.80 

570.71 

324.31 


3,b0C. 

1,139.41 

1,067.70 

^ 00 . 

1,485.54 

hen 


950. 


4,j50G. 

18,000. 

10 ,^ 00 . 

20,pOO. 

1 , 000 . 

2,P00. - CirCC 

2,670.69 


1,212.50 
4,p00. 
4,000. - 
2,P00. 
[713.80 
570.71 
|324.3l 


C^U<r, 


?. F. w. Ahrens 

14,323.44 

4. 

DOC. - - 

H. Robert Comfort 

6,500. 

3,000. - n * 

C. G. Gemundt 

8,000. 

2, 

600. , „ , 

Joseph Meltsner 

6,600. 

1. 

• 

i 

. . 

O O 
O Q 
C'- rt 

R. H. Planteroth 

27,648.60 

5,; 

Paul 0. Rubenstein 

3,286.06 


500. 

700. - 

Geo. S. Spinner 

63,725. 

23, 

Freida Spatz 

3,160. 

500. 

Branch J: 



v^> o t 

H. S. Barsky 

7,000. 

3,|l50. - 

Eernard Berger 

4,685. 

535. - '• 

Nathan Cropper 

1,356.87 


)85,50 

Wm. Holstein 

3,295. 

1,110. - - 

Knickerbocker Store Fix. Co 

1,000. 

£oo. 

do ( £/Rs) 

3,427.57 

i,poo. 

Branch L: 

C. & L. Const Co 

2,430. 

2,430. 

N. Cohen Const Co 

450. 

450. 

Neget Const Co 

3,045. 

3,< 

)45. 
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Branch It: 

Goo. Erewer 

Monarch Auction Co ( 3/R) 
J. Rothbart it Son 

do ( B/R) 


Amount gf 
Loan 

1,421.15 

5,397.39 

1 , 000 . 

2,045.23 




Branch N : 

$ Bejley &. Co 

do B/R 

Sadye Elmo Inc 
H. M. R. v/Codnan 

do h/R 

do T/L 

Green fr Kestlebaum Inc 
Sami Kaplan 
A. Km vt ga aa - 
Mike L4ndenfield 
Messenger it Wagner, Inc 
Fearlstein 3c Israel 
do B/R 

•do D/L 

Oscar Scheiff 
Aron Trimming Works 
Francis Shapiro 
Baumatein Dept Store 
Gattesnan Click &. Cooper 
Ar3<Hats Inc 


.>1 


■y 


4 




19,981.65 

8 , 000 . 

1,789.11 

3,000. 

800. 

17.360.32 
1,283.36 
3,650. 
2,959.96 
1,180.65 
3,893.41 
8,700. 
1,802. 

16,030. 

25.574.32 
30.63 

1,963.87 

16. 

80.02 

198.70 


Branch 0: 

Effand Elect 1 Radio Co 


1 , 000 . 


BONDS.SSCIRITIES ETC 


Agric Securities Corp 
Consolidated Textile Corp. 

Elots Throwing Co 

Depr. in Other Bonds, Sec, etc. 


Carrying 
YaL ue 
26,812.50 
110,250. 
147,625. 


Branch F : 

West Side Trucking 


Co 


Amount 


187.43 


1 £ 22 . 

1 , 421.15 - 

5,097.39 

1 , 000 . 

2,645.23 

i jfy 

15 , 600 . ^ y/ 

1,789.11' 


11480 . - ^ 
1,283.36 •• V * -*• ■ 
3,650. + ✓ 

2,071.98 - 
1,180.65 / 

3,893.41- ' 


CfytX, 

,69 V 
.63 * 

. ^ CrCK. 


0 * 


250. 


299 




V 


Loss 


26, 

612.50 

22, 

750. 

128. 

230. 

177, 

792.50 

409, 

521.93 

587, 

014.43 


iocs 


087.43 


OVERDRAFTS 



Hr, Louie C* Kaufhan 


OVERDRAFTS 

Amount 


Branch L: 

Varney A. Trio 58.75 

Branch M : 

Olga Alander .02 

Branch N; 

Chas Dahan 150. 

Hike Lindenfield 140.69 

B. Schwartz 1,518,49 


CASH ITEM S 


Branch B: 

Icorii s Cordon - check 15. 

Branch D: 

Error sale 100 shrs Anaconda 167. 

Branch F: 

Karcy Hat Co - returned check 24. 

Pate &, Hyman - ordered returned by 

Court 500. 

Alice Croull 15. 

Branch H: 

H. Goldberg - Pur. Sec. refused 2,84?J50 

Claims ts Head Office 8.75 

L. A. Bole - Sec. sold at lose 49.13 

R.V. Tubena - check 50. 

Sec. soId at loss 59.38 

Branch I: 

Payment to wrong party from Sav. A/c 250. 

K. M. Myer - Forged check 60. 

3ranch J: 

Rita Beach-Midwest util Stk 4,790. 

Wm. Holstein 147.88 

Returned check 5. 

Protest fees 5.34 

Branch li : 

Error Block Dept. 10. 
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LoS8 


38.75 


.82 


300. 

140.69 

1.518.49 

1,986.18 


15. 


167. 


24. 

500. 

15. 


547 J50 
8.75 
49.13 
50. 
59.38 


150. 

60. 


1,090. 

147.88 

5. 

5.34 


10 . 



Nouis C. Kaufmen 


i 

CASH irais 

Amount 

Xo 58 

Head Office: 

Check paid over stop payment 
( Note Teller] 

CVS 

OS 

• 

1 

25. 



2,928.98 

Head Office: 

Notes received frcm Geoi$e T. 
Guernsey 

( Charged on books to a/c 

Corn'l N. E., Independence, Kans. 
not proper charge) 

“ 

67,000. 

i 

33,500. 

Foreign Exchange Dept: 

Accounts Receivable 

Roger Irving Shernar 

1,023.64 

6,165.25 

_l 

463.09 

8,1G5.25 


■ j 

8,628.34 

Net Differences in Head Offices & Various Brunches 

1 

667.10 


PJSCAPITULATIOM: 


I 


Loans lc Discounts 
Bonds, Securities, etc. 

do - Depreciation 
Cverdrafts 
Cash Iter.s 
Guernsey Notes 
Foreign Exchange Dept. 
Differences 


299,284.25 
177,792.5C 
4q9,521.93 
jl,980.18 
12,928.98 
33,500, 
p, 626.34 
j 667.10 
934,409.28 

I 


Vacancy in Board of Directors : 

One Vacancy exists by reason of Elliott Debevoise having been 
elected but failed to qualify owning stock with a par value of only *840. 

Bank's own st<">ck held a s collateral : 

■ —— —— ■ m mm m wmmmt mm - - — ■ - ■ ■ —— ■ ■ 

I 

In various instances the hank holds its own stock, as collateral 
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-G- 


I 

In addition to other collateral, as collateral to variou^ loans, 
part of which stock was taken for debts previously contracted* 

A conplete set of these items will be found in the cony o|f the 
report of examination when received by you* 

Real Estate Bonds unlawfully acquired and held ; j 

This item represents bonds of the Coral Gables c 

with a par value of §184,5C0, carried on bank’s books at §173,250* 


Peal Estate Loans unlawfully acquired and held : 
Branch I: 

Montoya Realty Comnony 
Wiesil Realty' Company 


i7c,oooL 

48,000* 


3ranch J: 


Libsoh Holding Company, Inc 


Braj chi: 


48,000 

10,000 

500,0001 


Telbrad Realty' Corp* 

Head Office : 

Frynier &. Hanna 

You are kindly requested as follows: 

To arrange to charge off as s^on as possible all losses tptaling. 
§524,887.35, and to charge against undivided profits and jcredit either 
a reserve fund or the bond account with approximately $100,000*, 
representing, approximately 25 f 0 of the depreciation existing in Bonds, 
Securities, etc. 

To arrange as soon as convenient to fill the existing vacancy in the 
Board of Directors. 

To bring about the elimination of real estate bonds unlawfully 
acquired and held and real estate loans unlawfully acquired and held, 
respectively* 

To eliminate at an early date bank’s own stock held as collateral. 

The report of examination first above referred to is’being 
typed and as soon as completed a copy thereof will be forwarded to.your 
bank. 


FJL/M 
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United States Board of Tax Appeals. 


Chatham Phenix National Bank and Trust Company, 

Petitioner, ! 

against j 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York , nn: 

Samuel McRoberts being duly sworn, deposes and says: 
I live at Mount Kisco, X. Y. For some years prior to the 
year 1930 I was Chairman of the Board of Directors of 
Chatham Phenix National Bank and Trust Combany. I 
am not an officer or employee of Manufacturers Trust Com¬ 
pany, but am a member of its Board of Directors, and I 
have no connection with its Tax Department. 

1 did not know until November 28, 1934 that tljiere was 
any proceeding before the Treasury Department <jr before 
the Board of Tax Appeals on account of the inoojne taxes 
of Chatham Phenix National Bank and Trust Company for 
the year 1930, and on account of deductions for bad debts. 

If called as a witness in this proceeding, I wi 1 testify 
that the authorized officers of Chatham Phenix Na- 
145 tional Bank and Trust Company had ascertained as 
losses or partial losses all of the items shown on the 
Federal Bank Examiner’s Report as of November 20, 1930 
in respect to bad debts which are marked “Loss Admitted”, 
“Loss Conceded”, “Classification Agreed to”, or with 
words to similar effect, included in said report by 1 the Na¬ 
tional Bank Examiner, and that 1 had supervision As Chair¬ 
man of the Board of Directors of all of the officers of said 
bank and conferred with numerous officers of the bank with 
respect to said bad debt allowance for said year and other 
features of said report, and received their reports, recom¬ 
mendations and determinations in respect to said bad debts. 

To the best of my knowledge, information and belief, no 
member of the Tax Department of Manufacturers Trust 
Company, successor to the taxpayer, knew that I had this 
information or would give such testimonv, and noi member 
of the Tax Department consulted me in respect to jffiis mat¬ 
ter prior to October 11, 1934, nor did T give this information 
to anv of them. 

SAMUEL McROBERTS. 


8—6472a 
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Subscribed and sworn to before me this 13th day of De- 
pprnher 1 Q34 

[notarial seal.] JOHN J. SLATTERY, 

Notary Public. 

146 Limited States Board of Tax Appeals 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York, ss: 

Elliott Debevoise being duly sworn, deposes and says: 

I live at 11 Glenside Road, South Orange, X. J. 1 was 
Vice-President of the taxpayer, and am now a Vice-Presi¬ 
dent of Manufacturers Trust Company, its successor by 
merger. 

On October 5, 1934 I was approached by Patrick J. Mc- 
Gough, an employee in the Tax Department of Manufac¬ 
turers Trust Company, who presented to me a proposed 
power of attorney or similar paper and he told me that it 
was necessary to have this signed at once as it involved a 
matter of taxes coming up for hearing in'Washington on 
October 8th, and that he needed to have it signed by a for¬ 
mer officer of Chatham Phenix National Bank and Trust 
Company. 

I expressed some doubt about the power to execute any 
papers, in the name of Chatham Phenix National 

147 Bank and Trust Company after the merger, but 
finally (signed the paper and handed it to Mr. Mc- 

Gough. He told me that this paper was a mere formality 
for the purpose of a hearing or conference and I did not 
understand that a trial of the tax matter before a reviewing 
authority was involved. I did not discuss the merits of the 
claim with Mr. McGough or anyone else, nor did I discuss 
who should represent the taxpayer. None of that is in 
my Department. I am a Vice-President at the 149 Broad¬ 
way Branch of Manufacturers Trust Company, and am 
not and have never been connected with the Tax Depart¬ 
ment of that. Company or its predecessor. 

ELLTOTT DEBEVOISE. 


GUY T. HELVERING, COM. OF INT. REV. 
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Subscribed and sworn to before me this 13th dak of De¬ 
cember, 1934. 

[notarial seal.] JOHN J. SLATTER^, 

Notary public. 
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United States Board of Tax Appeals 


Chatham Phenix National Bank and Trust Company, 

Petitioner, 

7 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York, ss: 

Daniel A. Dwyer being duly sworn, deposes and says: 

1 live at 149 Seminary Avenue, Rail wav, N. J. I work in 
the Tax Department of Manufacturers Trust Company. I 
was formerly an employee of Chatham Phenix National 
Bank and Trust Company. T never saw the papers re¬ 
ferred to in the affidavit of Eric 0. Anderson, verified De¬ 
cember 13, 1934, which were found in the branches of tax¬ 
payer prior to December 13th, 1934, nor did I know that 
these files or papers existed. 1 never saw the letter of the 
Chief National Bank Examiner to Louis G. Kaufman, Pres¬ 
ident of the taxpayer, dated June 2nd, 1930, the letter of the 
Chief National Bank Examiner to Samuel McRoberts, 
Chairman of the Board of Directors of the taxpayer, dated 
April lltli, 1931 copy of the reply thereto, dated 
149 April 24th, 1930, the memoranda and data and analy¬ 
sis of losses and admission of losses referred to in 
the affidavit of Charles \Y. West on, verified December 13th, 
1934, the letter from the Deputy Comptroller of the Treas¬ 
ury to the Board of Directors of Chatham Phenix National 
Bank and Trust Company dated May 12th, 1931^ or the 
replv thereto until the same was shown to me on! Decem¬ 
ber 14th, 1934. 

DANIEL A. DWER. 

Subscribed and sworn to before me this 14th da^ r of De¬ 
cember, 1934. 

[ notarial SEAL. ] ARTHUR PERLMAX, 

Notary Public. 
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United States Board of Tax Appeals. 


Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York , 5 . 9 : 

Gilbert 0. Grape, Jr., being duly sworn, deposes and says: 

I live at 110-27 177th Street, Jamaica, L. I., X. V. I 
work in the Tax Department of Manufacturers Trust Com¬ 
pany. I was formerly an employee of Chatham Phenix 
National Bank and Trust Company. I never saw the pa¬ 
pers referred to in the affidavit of Eric G. Anderson, veri¬ 
fied December loth, 1934, or the papers referred to in the 
affidavit of Nathaniel Evans, verified December 13th, 1934, 
prior to December 7, 1934, nor did I know that these files 
or papers existed. 1 never saw the letters of the Chief 
National Bank Examiner to Louis G. Kaufman, President 
of the taxpayer, dated June 2, 1930, letter of the Chief 
National Bank Examiner to Samuel McRoberts, Chairman 
of the Board of Directors of the taxpayer, dated April 11, 
1930; copy of the reply thereto, dated April 24, 1930, 

151 the memoranda and data and analvsis of losses and 

* 

admission of losses referred to in the affidavit of 
Charles W. M'eston, verified December 13th, 1934, letter 
from the Deputy Comptroller of the Treasury to the Board 
of Directors of Chatham Phenix National Bank and Trust 
Company dated May 12, 1931, or the reply thereto dated 
June 5, 1931, or any other papers or documents referred to 
in the various affidavits hereto annexed until the same were 
shown to me on December 7, 1934. 

GILBERT C. GRAPE, Jr. 

Subscribed and sworn to before me this 13th day of De¬ 
cember, 1934. 

[notarial seal. 1 LEON A. ROSENBAUM, 

Notary Public. 
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United States Board of Tax Appeals. 


Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against ! 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York , ss: 

i 

Charles F. Wahlig, Jr., being duly sworn, deposes and 
says: I live at 101-11 115th Street, Richmond Hill, L. I., 
X. Y. I work in the Tax Department of Manufacturers 
Trust Company. I was formerly an employee of Cjiatham 
Phenix National Bank and Trust Company. I ne\jer saw 
the papers referred to in the affidavit of Eric 0. Anderson, 
verified December 13th, 1934, or the papers referrdd to in 
the affidavit of Nathaniel Evans, verified December 13th, 
1934 prior to December 7, 1934, nor did I know that these 
files or papers existed. 1 never saw the letters of the Chief 
National Bank Examiner to Louis 0. Kaufman, President 
of the taxpayer, dated June 2, 1930, letter of the Chief 
National Rank Examiner to Samuel McRoberts, Chairman 
of the Board of Directors of the taxpayer, dated April 11, 
1930; copy of the reply thereto, dated April 24, 1930, 
153 the memoranda and data and analvsis of losses and 
admission of losses referred to in the affidavit of 
Charles IV. Weston, verified December 13th, 19341 letter 
from flie Deputy Comptroller of the Treasury |to the 
Board of Directors of Chatham Phenix National Bahk and 
Trust Company dated May 12, 1931, or the reply thereto 
dated June 5, 1931, or any other papers or documents re¬ 
ferred to in the various affidavits hereto annexed until the 
same were shown to me on December 7, 1934. 

CHARLES F. WAHLIG 


Subscribed and sworn to before me this 13th dav 
ceinber, 1934. 

[notarial seal.J LEON A. ROSENBAUM,! 

Notary Pi 


, Jr. 
of De- 


hlic. 
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154 United States Board of Tax Appeals. 

No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York, $$: 

Ambrose 0. Brady being duly sworn, deposes and says: 
I live at No. 94 Walker Road, West Orange, N. J. I am an 
employee of Manufacturers Trust Company, successor by 
merger to Chatham Phenix National Bank and Trust Com¬ 
pany, the taxpayer herein, employed in the Industrial De¬ 
partment of said taxpayer. 

Prior to November 1, 1934 I never saw the files, infor¬ 
mation. records and reports referred to in the affidavit of 
Eric G. Anderson, verified the 13th day of December, 1934 
hereto annexed, the correspondence of 1930 and 1931 be¬ 
tween the Bogrd of Directors and the President of the tax¬ 
payer and the National Bank Examiner and the Comp¬ 
troller of the,Currency of the United States referred to in 
the affidavits hereto annexed, nor any papers referred to 
in any of said affidavits, except one carbon copy of 

155 the National Bank Examiner's Report of November 
21, 1930; nor did I know that any of the affidavits 

referred to in these affidavits existed. They were not avail¬ 
able to me as the representative of the taxpayer. I had no 
recourse to them prior to the trial of this cause. 

AMBROSE C. BRADY. 


Subscribed and sworn to before me this 13th dav of De- 
cember, 1934. 


CORNELIUS J. DIMOND, 


Notary Public. 
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United States Board of Tax Appeals. 


Chatham Phenix National Bank and Trust Company, 

Petitioner, 

i 

against 

Commissioner of Internal Revenue, Respondent. 

State of New York, 

County of New York, ss: 

Nathaniel E. Evans being duly sworn, deposes and says: 
I live at 2857 Sedgwick Avenue, Bronx, New York. I am an 
assistant to the Comptroller of Manufacturers Trujst Com¬ 
pany. 

I never saw the papers referred to in the affidavit! of Eric 
G. Anderson, verified December 13th, 1934, or the] papers 
referred to in my affidavit verified December 13tjh, 1934, 
prior to December 7, 1934, nor did I know that these files or 
papers existed. I never saw the letter of the Chief Rational 
Bank Examiner to Louis G. Kaufman, President of the 
Taxpayer, dated June 2, 1930, the letter of the Cljiief Na¬ 
tional Bank Examiner to Samuel McRoberts, Chairman of 
the Board of Directors of the taxpayer, dated Alpril 11, 
1930; copy of the reply thereto, dated April ^4, 1930; 
157 the memoranda and data and analysis of looses and 
admission of losses referred to in the affidavit of 
Charles W. Weston, verified December, 1934, letter from 
the Deputy Comptroller of the Treasury to the bjoard of 
Directors of Chatham Phenix National Bank and Trust 
Company dated May 12, 1931, or the reply thereto dated 
June 5, 1931, or any other papers or documents referred to 
in the various affidavits hereto annexed until the same were 
shown to me on December 7, 1934. I have personally exam¬ 
ined the retained copies of the National Bank Examiner’s 
report, as of November 21, 1930, and the petitioi) to the 
Board of Tax Appeals herein, and I have found that the 
following itemized debts are included in said report and 
petition as partially worthless for 1930, to wit: 

Partial 

Pebtor. deductions. 

Ahrens, P. F. W.. $9,941.89 

Allen, G. W. 7,000.00 

American Girl Coat House. ! 219.56 


Ahrens, P. F. W.. 

Allen, G. W. 

American Girl Coat House 
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Partial 

Debtor. deductions. 

Ansell Lapkin Stores. 14,423.90 

Ansonia Furniture Co.. 6,205.86 

Atkinson, K. H. 7,393.05 

Auslander & Son, Inc. J.. 2,900.00 

Austin Textile . 348.33 

Baker, Minetta L. 1,061.54 

Batavia, M. 1,001.50 

Beary, Charlotte. 1,765.00 

Behrman, Louis. 480.69 

158 Bellman, Charlotte. $10,343.45 

Benson, X. C. First Natl. Bank. 1,500.00 

Berger, Bernard . 2,585.00 

Berk, Rita . 2,500.00 

Berkowitz, M. . 34,52 

Bloom, Harry J.. 7,500.00 

Bond, W. II.. 2,019.00 

Border, F. Grant . 98.21 

Burton, Benj. B. . 12,000.00 

Clarion Knitting Mills . 586.57 

Cohen, Joseph F.. 16,896.41 

Cohen, M. 134.25 

Colonial Audit Co.. 5,229.41 

Colonial Securities Co.. 12,500.00 

Comfort, Robert H. . 6,334.67 

Crown Music Co.. 1,584.69 

Di Salvo Bros.. 19,664.48 

Dubin, F. E. 1,216.69 

Efifanel Electric Radio Co. 250.00 

Ellenhogen, R. J. . 1,819.91 

Farquhar, Percival . 50,000.00 

Fox, Allen . 1,000.00 

Gemundt, C. G. 6,939.62 

Gekitz, Charles . 213.77 

Goodman, A. . 223.36 

Goodman, H. M. R. . 18,020.32 

Gottlieb, Isaac. 19,631.16 

Green & Kestenbaum. 1,248.36 

Greenblat, Samuel . 5,058.12 

Gropper, Nathan . 1,213.88 

Haim Corp., William . 9,485.00 

Hittler Bros. 10,000.00 

Holstein, W. 2,170.00 
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Debtor. 

Horn, Benjamin . . . .. 

Horn, Esther . 

Horowitz Bros. 

Investment Security Co. of Texas. 

• 

Jacoby, Joseph . 

Jewish Biographical Society. 

Junior Half Size Coat Co. 

159 Kalt & Armour. 

Katz, Samuel . 

Keil, Paul T. 

Kirsch, Bernard . 

Kirschen, Samuel R. 

Kirschner & Turner . 

Klein, Max.. 

Klein & Co., Nathan. 

Knickerbocker Store Fixtures Co. 

Kuntzman .. 

Kurzrock & Co., Inc., M. 

Lambert, M. . 

Lane Housefurnishing Co. 

Lefkowitz, Rose . 

Levinson Bros. 

Levy & Bro., Morris . 

Lichtenstein, S. . 

Livingston, James P. 

Livingston Pharmacy . 

Lurie, Mary McX. . 

Machenbach Importing Co. 

MacPherson, L. -Marie. 

Magoba Construction Corp. 

Majestic Lamp Works . 

Mancraft Dress Corp. 

Marcus, B. K.. 

Margolis, Joseph .. 

Margolies, Larry J. . . 

Marvel Skirt & Middv Co. 

Meena Bros.. 

Metropolitan Fur Dyeing Co. 

[Meyer, Max C. 

Mico Textile . 

Miller, Hyman .. 


Partial 

deductions. 

$,050.00 
1,350.00 
i,509.37 
5,000.00 
1 , 200.00 
420.00 
1,400.00 
2,739.58 
15,875.42 
760.75 
20,383.20 
4.373.00 
3,100.00 
3,351.06 
1,500.00 
',307.06 
,071.98 
,375.60 


4 


1 


1 

114 

21 

4 

15 


,569.84 
,000.00 
,525.00 
,139.93 
,400.00 
1,626.75 
,000.00 
<696.24 
518.32 
<515.77 
1.934.12 


100 

19 

1 

452 

5 

4 

1 

14 

o, 


, 000.00 
435.78 
100.92 
449.24 
000.00 
875.00 
257.00 
369.71 
168.49 
150.00 
44J672.73 


13 


994.97 


i 
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Partial 

Debtor. deductions. 

Mortgage Security Corp. of America . 20,000.00 

Myron Girl ('oat. House. 3,009.64 

Xewlin, J. Elliott . 4,000.00 

Nicholas, Cyrus F. . 11,141.30 

Nitke, S. *. 7,000.00 

O'Brien, Esmond P. . 20,000.00 

Odes, Herman . 1,106.33 

Oriental Negligee Mfg. Co. 5,000.00 

160 Planteroth, A. H. . 21,548.60 

Press, Chas. N. 18,877.75 

Rappaport, S. 1,390.20 

Ratner & Son, S. . 2,000.00 

Hiker Co., J. J. . 600.00 

Rosen, Brandt Inc. 4,000.00 

Rosenblatt & Sons, M. 13,387.51 

Royal Table Co.. 3,213.76 

Rubin, Benjamin 22,779.00 

Rubinstein, Paula C. . 2,236.73 

Sanitary Mechanical Specialty Co.. 10,000.00 

Satorius & Adams . 3,454.80 

Scheinholiz & Silverman . 15,523.72 

Schick Music House. 1,267.71 

Sell iff, Herman . 2,000.00 

Schiffman, Philip . 9,000.00 

Schmidt-Dauber Corp.. 5,403.64 

Schwartzenberg, Joseph . . . 475.00 

Segar Studios . 7.104.01 

Serber Co., C. ,F. 100.000.00 

Semel, Morris . 1,000.00 

Simpson, Herbert. 26,981.52 

Singer, M. & T. . 886.00 

Smith & Terry Coastwise . 4,000.00 

Smith & Terry Transfer Co.. 4,001.00 

Smethhurst, H. T. 2,500.00 

Spatz, Frieda. 2,820.71 

Spinner, Geo. S.. 49,000.00 

Strassburger, E. H. 42,000.00 

Strouse, David E.. 1,954.92 

Sugermen Bros. 3,000.00 

Tannenbaum Co., I. . 3,677.61 

Tennenbaum, 1. 3,400.00 

Thompson & Kelly Co.. 17,500.00 
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Piartial 

Debtor. deductions. 

Thompson, A. T. (Special). 5,781.24 

Turnell, A. M. . l|o,000.00 

Universal Jobbing House. |2,663.79 

Valenstein, Lawrence . |8,643.69 

Washburn, R. W.. [8,550.00 

Weinreb & Horowitz. |8,615.26 

Weiss, Alex . 10,581.71 

Weissman, J. 13,000.00 

Wildmein, Louis . 35,403.11 

161 Wile, Alfons . 32,280.00 

Winkler & Levitt. 250.00 

Wise & Co., J. 25.01 

Total . $1,859,966.38 

i ' 


NATHANIEL E. E Vi A NS. 

Sworn to before me this 13th clay of December, 1934. 
[notarial seal.] HENRY RUDMAN, 

Notary Public. 

162 United States Board of Tax Appeals. 

Chatham Phenix National Bank & Trust Company, 

Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 


State of New York, 

Comity of New York , ss.: 

Basil Robillard, being duly sworn, deposes and says: 


I live at 4 E. 48th Street, in the Borough of Manhattan 
City of New York and am an attorney-at-law associated 
with Newman & Bisco, attorneys for the tax payer! 

On or about October 20th, 1934, said attorneys were first 
inducted into this case and informed of it by Mr. Charles 
M. Clough, Comptroller of Manufacturers Trust Company, 
Successor by merger to the tax payer and I have been 
handling the matter since that time for said attorneys. 
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I have caused an investigation to be conducted among 
the officers and employees and through the files and 
163 records of the tax payer and its successor, Manufac¬ 
turers Trust Company, in respect to the deduction 
for bad debts taken upon the amended income tax return 
of the tax payer for the year 1030. In the course of that 
investigation I conferred with Charles M. Clough, the 
Comptroller of the said corporation, Eric G. Anderson, the 
Assistant Comptroller and with various officers and em¬ 
ployees of the tax payer and of its said successor, and other 
persons formerly employed by the tax payer. 

On November 23rd, 1*934, I talked with Mr. Henry It. 


Johnston, of the firm of Case, Pomeroy & Co. Inc., who was 
formerly the cashier of the tax payer and asked him to tell 
me what lie; knew and would testifv as to the ascertain- 
ment by tin* officers of the tax payer of the worthlessness 
in whole or in part, of the bad debts shown on the amended 
lax return for the tax payer for the year 1930, and on the 
report of the National Bank Examiner, of his examination 
of the affairs of the tax paver as of November 21st, 1930 
and particularly of any records in his knowledge which 
would show such ascertainment. I showed him the Na¬ 


tional Bank Examiner's report and after some consider¬ 
ation, lie told me that there was correspondence between 
the Board of Directors and the National Bank Examiners 


and the Comptroller of the Treasury of the United States 
in respect to this November 21st, 1920 bank examination, 
that the correspondence was not in the regular files, that 
it was kept secret by the Board of Directors and the Man¬ 
agement Committee in order that the officers and employ¬ 
ees of the tax payer should not have the information 
164 that the tax payer's officers had in this correspond¬ 
ence agreed that the large amount of bad debts 
found by the National Bank Examiner were in fact, worth¬ 
less in whole and in part and should be written off against 
the capital surplus and undivided proceeds of the tax 
payer. lie also told me that it had been kept in his per¬ 
sonal possession and that lie had sealed it in an envelope 
and deposited it in Box lo of the hook vault at 149 Broad- 
wav, which is now a branch of the Manufacturers Trust 
Company. He told me to consult with Mr. Wilfred Wott- 
rich for the combination of the safe; to get the envelope 
into the hands of some member of the former Management 


Committee and to have it opened and there I would find 
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correspondence on the subject. He also told me :hat he 
did not know up to that time, that any income tax proceed¬ 
ing was pending; before the Board of Tax Appeals in refer¬ 
ence* to the income taxes of the Chatham Phenix National 
Bank.& Trust Company for the year 1930. 

I thereupon consulted with Mr. Wottrich and with the 
authority of Mr. Clough, obtained through Mr. Trumbull, 
the envelope referred to by Mr. Johnston. That envelope 
is in my possession and is marked, 

“Copies of L. K. Roberts Correspondence. 

To he opened only by Messrs. Kaufman, McTjoberts, 
Higgins and anv member of the Management Comnliittee.” 


II. R. Johnston, 10 29/31. 


The contents of tin* envelope were handed to me 
Trumbull with tin* envelope and true copies of tlicj 
spondence arc hereto annexed and made part 
1 llo affidavit. They consist of the letter from 

Roberts, Chief National Bank Examiner to Samuel 
McRoberts and others, directors of the tax payer, dated 
April 11th. 1931, copies of the answer to this letter dated 
respectively April 13th, 1931 and April 24th, 1931. This 
letter and the second answer will be offered in evidence 
upon the trial of this cause to show that the officers and 


by Mr. 
cor ro¬ 
of this 

L. K. 


directors of the tax payer ascertained in 1930 that 


he bad 


debts shown on the amended tax return for 1930, were 
worthless in whole or in part and that they set up a reserve 
for such bad debts and charged them off. I also found in 
that envelope an original letter dated May 12th, 19^1 from 
John L. Proctor, Deputy Comptroller of Currency, Wash¬ 
ington, D. C., to the Board of Directors with two copies of 
the answer thereto, true copies of all of which are hereto 
annexed which shows again that the officers and directors 
of the tax payer had ascertained the bad debts to be worth¬ 
less in large part and had set up a reserve for them and 
charged them off. 

I was present with Emma F. Krause, Secretary to 
Warren W. Lamb, Credit Officer of the tax pa\|er, de¬ 
ceased, when a package of records marked “Paters of 
Warren W. Lamb”, was returned to her from storage. 
The package was sealed and I opened it and in it were 
found the minutes of the Management Committee of the 
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tax payer. Miss Krause informed me that only one copy 
of these minutes had been made. This original copy of the 
minutes is now in my possession. It was found in the 
sealed papers so marked in storage. I have examined 
these minutes and they contain entries in respect to the 
action of the Management Committee in respect to 
lob some of the loans which are written off as bad debts 
in the amended tax return of 1930, which will be 
offered in evidence upon the trial of this cause. Before 
I saw these minutes I was assured bv several of the officers 

i 

that the Management Committee had not concerned itself 
witli discounts and credits and that seemed to be the gen- 

V. 

eral opinion among the officers. 

'Warren W. Lamb, the Secretary of the Committee, died 
as I have been informed and believe, in November, 1933, 
and so the tax payer did not have the benefit of his recol¬ 
lection in respect to these matters at the time of the trial 
herein. 

In going through these papers there was an envelope 
marked ‘‘Bank of America” and at mv suggestion the con- 
tents of this envelope were examined and in it was found 
a letter of June 2nd, 1930 to L. G. Kaufman, President of 
the tax payer from J. P. Lorang, National Bank Examiner. 
A photostat of this letter is annexed to the affidavit of 


Emma F. Krause and will be offered in evidence as show¬ 
ing the ascertainment of the worthlessness of some of the 


bad debts shown upon the amended income tax return of 
1930, and that said ascertainment occurred during the vear 
1930. This evidence was not available to the tax payer. 
None of the officers of the tax payer with whom I talked, 
and I talked with many of them, had any recollection of 
any such letter. Louis G. Kaufman, former President of 
the tax payer, has not been an officer of the merged corpo¬ 
ration since the merger as I am informed and believe, he 
is somewhere in the middle west and I had no opportunity 
to talk to him nor is he available. 

107 At my request, Mr. Arthur Boyd consulted Mr. 

Hob Boy, former Secretary to said Louis G. Kauf¬ 
man and asked him for his recollection with respect to any 
such correspondence and Mr. Boy did not recollect the ex¬ 
istence of the letter referred to as I am informed and 


believe. 

For the reasons above stated, the evidence referred to 
was not available to the tax payer at the time of the trial 
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herein. It was discovered by the inquiry outside tpe offi- 
cers and employees of the tax payer or by accident in the 
old files of the tax payer as above referred to. 

I have talked with Patrick J. McGough, an employee of 
the tax department of the tax payer in reference Jo this 
case and the newlv discovered evidence referred to in the 
affidavits of Eric G. Anderson, Nathaniel E. Evans and in 
this affidavit, the affidavit of Emma F. Krause and the 
other affidavits hereto annexed, and said Patrick J. Mc- 
(lough has told me repeatedly that he did not know of the 
existence of anv such evidence, had not seen it or had anv 
knowledge or information of it at all before the trial of 
this cause and the decision herein. 

The following witnesses, among others, will be called by 
the tax payer upon the trial of this case. I have talked 
with these witnesses and they have told me that thev will, 
if called, testify to the matters set forth following their 
names: 

1GS (diaries W. Weston, who resides at 79 High Street, 
Montclair, N. J., as to the verity of the minutes of 
the Management Committee, as to the determinations of 
the tax payer in respect to the bad debts deducted in the 
amended income tax return for the year 1930, as to memo¬ 
randa and data prepared by him and kept in his posses¬ 
sion in a confidential file concerning the determination of 
the worthlessness of the bad debts taken as a deduction in 
1930 and as to the actual value of many of said bad debts 
of which he had personal control during the year 19p0, and 
the ascertainment of the worthlessness thereof bv him ami 
by tin* other officers of the tax payer. 

Arthur Boyd, who resides at 7 Grade Square, New York 
City, that he was supervisor of credits of the 18th Street, 
30th Street, 39th Street and Grand and Bowerv Branches 
of the tax payer, was familiar with credits, was familiar 
with the bad debts in those branches and the -right- offs 
of such bad debts and the ascertainment of the worthless¬ 
ness thereof in the year 1930. 

Elliott Debevoise, who resides at 11 Glenside Road, So. 
Orange, X. J., who tells me that he will testify that lie was 
supervisor of credits of the Bowery Branch, the 142nd 
Street Branch and the Howard Street Branch of the tax 
payer, that he had charge of such credits and was familiar 
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with them, that he knew the condition and value of such 
loans and.the specific loans which were determined to be 
valueless by whole or in part by the officers and directors 
of the tax payer during the year 1930. 


Charles'H. Stone, who resides at 2*2401 93rd Road, 
Queens Village, L. I., who will testify that he was in charge 
of the supervision of credits in the 86th Street, 166th 
Street, 140th Street, Long Island Citv and 125th Street 
Branches of the tax payer through 1929 as to the value of 
the loans in said Branches taken as deductions on the 
amended tax return for 1930 and the ascertainment of such 
value by the officers of the tax payer. 


Henry Fj. Corwin, who resides at 856 Prospect Place, 
Brooklvn, who will testifv that during the vear 1930 he was 
supervisor in charge of credits at 106th Street, 57th Street, 
55th Street and 42nd Street Branches, that he was familiar 
with the credits and loans in said Branches, that cer- 
169 lain of said loans were determined to be valueless 
in whole or in part in the year 1930 by the officers 
of the taxpayer. 


John B. Forsythe, who resides at 106 Undercliff Street, 
Yonkers, X. Y., who will testify that he was in charge of 
the Howard Street Branch of the taxpayer in the year 
1930, that lie had various transactions with the debtors re¬ 
ferred to in the loans in said Branch, written off as bad 
debts in the, vear 1930 and that the said debts were deter¬ 


mined to be losses in whole or in part during said year by 
the officers of the taxpayer. 


Ralph V. Meyers, who resides at 714 Elm Street, Arling¬ 
ton, X. J., who tells me that he will testify that he was 
supervisor in charge of credits in the 86th Street, 116th 
Street, 125th Street, 144th Street and Queens Plaza 
Branches of the taxpayer, that he was familiar with the 
credits in said Branches and the data respecting the same, 
certain of said debts were determined to be worthless in 
whole or in part in the year 1930. 


I am informed bv them that each of said witnesses will 

% 

identify credit files and other files in respect to each loan, 
the original memoranda in respect to the transactions by 
the officers in charge of the respective branches and their 
determinations and reports made in the usual course of 
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petition 
off or a 
actually 
hown in 


business. Said memoranda and reports are refer red to in 
the affidavit of Nathaniel Evans hereto annexed and these 
original files will be offered in evidence in this cause. 

I have also talked with Lester R. Bessell who resides at 
125 Hamilton Load, Ridgewood, X. J., who tells me that 
he will, if called as a witness upon this case, testify that as 
shown by the correspondence between the National 

170 Bank Examiner and the Deputy Comptroller of the 
Treasury and the Directors of the taxpayer, hereto 

annexed, a reserve against these bad debts was set up on 
the books of the taxpayer in January, 1931; that tjhe prin¬ 
cipal officers of the taxpayer including its Casliic) 
ident, and the members of its Management Committee 
knew and determined in 1930 that these bad debts were 
worthless in whole or in part as indicated upon the 

herein and that thev would have to be written 

% 

reserve set up against them; that the taxpayer had 
suffered a loss as to these bad debts in 1930 as s 
the petition for review; that the deductions for bad debts 
and losses contended for in the petition have ljiot been 
claimed or allowed in either subsequent or prior t^x years 
and that he was the auditor of the taxpayer and jfamiliar 
with all of these matters. 

As shown by the annexed affidavit of Nathaniel EL Evans, 
$1,859,966.38 of said bad debts shown on said amended 
return were not determined or known to be totally worth¬ 
less, but worthless only in part. 

Under the decision of the General Counsel, the Commis¬ 
sioner of Internal Revenue in this matter and the decision 
of the Circuit Court of Appeals, Sixth Circuit in the case 
of Liberty National Bant; r. Commissioner of Internal Rev- 
enae, the taxpayer was not obliged to write off suph debts 
determined to be partially worthless during the taxable 
year, but merely to ascertain them to be such, writing them 
off later when permission was given by the Commissioner 
of Internal Revenue. The Commissioner of Inter- 

171 nal Revenue has refused such permission in this 
case and his refusal is one of the subjects of this 

review. 

Various witnesses mentioned and others will testify, as 
they inform me, that the write-offs referred to in the at¬ 
tached correspondence were determined to be necessary in 

9—6472a 
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the year 1930 during the preparation of said National Bank 
Examiner's Report and thereafter, and the actual reserve 
was set up on the books in January, 1931 after delays due 
to the computation of the amount of the necessary reserve 
and deduction and due to necessary consideration and con¬ 
firmation thereof bv the Management Committee and bv 
the Executive Committee of the Board of Directors of the 
taxpayer. 

In addition there will be called a number of witnesses 
who were in charge of the branches of the taxpayer or as¬ 
sistants to the persons in charge thereof, who will testify 
to the transactions shown upon said reports, the validity 
of the correspondence and the original memoranda thereon, 
the conferences and negotiations had with the debts and 
the determination of the worthlessness of the various bad 
debts during the vear 1930. Samuel McRoberts and Emma 
F. Krause whose affidavits are annexed will also be called 
to testify to. the matters set forth in their affidavits. 


On December 3rd, 1934, I caused the files in the Office 
of the Comptroller of Currency of the United States 
173 in this matter to be examined and found therein the 
original Bank Examiner's Report of November 21st, 

1930 showing the bad debts written off by the taxpayer in 
the amended tax return for the year 1930. A certified copy 
of this report bearing the signatures of the examiners will 
be offered in evidence together with certified copies of the 
original letters of taxpayer of April 13, 1931 and April 24, 

1931 referred to above. This information was not avail¬ 
able to the taxpayer for the trial of this cause and the 
answer to the said letters referred to were not in the files 
of the National Bank Examiner to whom thev were ad- 
dressed but in the files of the Comptroller of the Treasury 
in Washington at the time of the trial and decision of this 


cause. 

BASIL ROBILLARD. 


Subscribed and sworn to before me this 13th day of 
December, 1934. 

[notarial seal.] BERNARD DIAMOND, 

Notary Public. 
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173 Treasury Department, Office of Comptroller of the 

Currency. 

April 11,11931. 

Chief National Bank Examiner, 

Second Federal Reserve District, 

525 Federal Reserve Bank Building, 

New York, X. Y. 

Messrs. Samuel McRoberts, Chairman; L. G. Kaufman, 
President; R. H. Higgins, E. S. Bloom, E. P. Earle, J. F. 
Talcott and R. P. Brewer, Directors, Chatham Phenix 
National Bank & Trust Company, New York, N. Y. 

Gentlemen : 


The conference held recentlv with certain directors and 

* 

officers of your institution, by direction of the Comptroller 
of the Currency, was for the purpose of bringing to the 
attention of your Board, objectionable and unsatisfactory 
conditions in the affairs of said institution, as reflected by 
the report of recent examination thereof, and for the fur¬ 
ther purpose of urging your management, at the request 
of the Comptroller, to carefully consider said report and, 
as promptly as possible thereafter, to advise the Comp¬ 
troller, definitely and in writing, what has been done in 
the way of correcting or adjusting all matters com¬ 
plained of. 

At the conclusion of the conference referred to, thp writer 
hereof indicated to you and your associates that lip would 
forward vou a communication, further outlining the most 
objectionable matters mentioned in the report of examina¬ 
tion requiring consideration and attention, and tips letter 
is intended for that purpose, but should not be eoiisidered 
bv vou as covering all matters criticised in the Examiner’s 
report. 

At Page 11 of the report is a summary of assess criti¬ 
cised and classified as slow $23,087,175.22, doubtful !$3,536,- 
952.03, and worthless $2,857,680.41, representing a total of 
$30,081,787.66, which exceeds combined capital and surplus. 
Definite advice should be furnished the Comptroller as to 
what disposition has been made of the estimated losses 
referred to, also as to what definite policy has beenj or will 
be, adopted toward reducing and keeping the aggregate 
amount of slow and doubtful assets within more conserva¬ 
tive limits. 
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Under the caption of Large Lines, at Pages 6-A, 1 to 6, 
of the report, you will find loans listed aggregating 
$4,768,679.24, and under the caption of Loans Especially 
Mentioned, at Pages 6-B, 1 to 82, you will find loans 
174 listed aggregating $33,845,019.78 and, in the case 
of each and everv loan so listed, vou will find the 
Examiner’s conclusions or reasons for so listing; these loans 
and thereby bringing the status thereof to the attention of 
vour directors and officers. While many of these loans, in 
whole or in part, may be included among those classified 
as slow or doubtful, certainly the number of items and the 
aggregate sums represented by loans listed under the cap¬ 
tions mentioned, for the reasons mentioned, would appear 
to be an unwarranted proportion of the total resources of 
your institution subject to suggestive or unfavorable com¬ 
ment. Some definite assurance of careful investigation of 
these loans and of appropriate attention thereto is desired 
by the Comptroller. 

According to the report of examination, what is believed 
to be an excessive proportion of your total resources con¬ 
sists of loans, the payment or liquidation of which depends 
upon real estate or equities in real estate, or upon bor¬ 
rowers whose financial responsibility is largely represented 
by such assets. I believe that our discussion of this subject, 
during the conference referred to, was such as to preclude 
necessity for reiterating the reasons for improving this 
condition agd for adopting more stringent policies with 
respect to future loans of this character, and I hope you 
will give the Comptroller an expression accordingly. 

At Page 4 of the Examiner's report, you will find a sum¬ 
mary of loans in the status of statutory bad debts and 
•> «• 

otherwise overdue, also of assets criticised and classified 

under the headings of Slow, Doubtful and Losses, as found 

in the main office and in the several branches of vour insti- 

* 

tution. The aggregate amount of assets reflected bv this 
summary, under the headings mentioned, is not only exces¬ 
sive as a whole, but the aggregate amount found in several 
important branches of your institution is likewise excessive. 
Since approximately one-half of the total business of your 
institution is represented by its branches, and since a large 
percentage of the total assets criticised and adversely clas¬ 
sified were found among certain branches, it would appear 
that supervision of branches heretofore has been lax, also 
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that the causes for the conditions complained ofi in the 
branches exist also in the main office, and it naturally fol¬ 
lows that whatever remedial measures are needed and 
adopted for the main office might advantageously be japplied 
to the several branches. 

At Pages 3-F, 1 to 10, are listed loans unsecured or in¬ 
adequately secured and not otherwise supported with 
proper credit information, found in the main office and in 
the certain specified branches of your institution. 
175 Considering the number of individual items, the 
sizable amounts of a majority of such items, and 
the aggregate sum represented by the loans scheduled un¬ 
der this caption, it is needless to suggest what improvement 
is desired and that your assurance of improvement in this 
respect would be appropriate. 

The report of examination discloses that a considerable 
sum is represented by real estate or equities in real estate 
actually owned by your institution, which ownership is not 
reflected by the books of the bank, nor by its report of con¬ 
dition and published statement. Ownership of certain real 
estate is vested in the Chatham Phenix National jRealtv 
Corporation, the stock of which corporation, consisting of 
10,000 shares, is carried at $1,000,000, among the resources 
of your bank, under bonds and securities owned, knd, in 
addition, an obligation of this corporation in the {sum of 
$631,998.95, was carried among loans and discounts. Owner¬ 
ship of other certain real estate or equities in real estate is 
vested in the Resource Holding Company, a corporation 
with nominal capital, and an obligation of this corporation 
in the amount of $1,763,512.08, representing substantially 
its total resources, is also carried among loans aid dis¬ 
counts as such. The propriety of a banking institution, 
subjected to making sworn reports and published! state¬ 
ments, carrying real estate actually owned, through itlie in¬ 
strumentalities described, as bonds and securities an^l/or as 
loans and discounts, is questioned and herein submitted for 
your consideration, also for an expression as to your!future 
intentions on the subject. 

Other items carried as bonds and securities consist of 
obligations of the Coral Gables Theatre, $138,750.00, char¬ 
acterized as having been unlawfully acquired and held, 
bonds in default $107,000.00, and miscellaneous stocks and 
other items aggregating $779,074.66, all representing a 
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sizable aggregate, and certain of which require elimination, 
consequently your consideration thereof, with advice of con¬ 
templated action thereon, is requested. 

Under real estate loans scheduled, you will find at Page 
5-B, 14, of the report, certain loans carried at the main 
office and specified branches of your institution, aggre¬ 
gating $605,500.00, pronounced as unlawfully made and 
held. Your consideration of these items, with advice as 
to what disposition will be made thereof, is also requested. 

Affiliated or allied with the Chatham Phenix National 
Bank and Trust Company is the Chatham Phenix Corpora¬ 
tion, also the Chatham Phenix Allied Corporation. 
176 The similarity of the corporate titles of these corpo¬ 
rations with that of your bank is obvious. The per¬ 
sonnel, constituting directors and officers of the bank and 
these affiliated or allied institutions, is interwoven. The 
light in which the public views any one or several affiliated 
or allied institutions with similar corporate titles, mingled 
ownership and interwoven management, needs no comment. 

The relations existing between vour bank and the two 
affiliated or allied corporations were discussed with your 
committee. The financial condition of the affiliated or allied 
corporations named is presumably known to the directors 
of vour bank. The condition of the Chatham Phenix Cor- 

* I 

poration, certain of its activities heretofore, including the 
manner, also the extent to which it has become involved 
directlv, and has involved vour bank indirectlv in certain 
matters, among which may be appropriately included the 
fostering and promotion of the Chatham Phenix Allied Cor¬ 
poration: also the manner and extent to which the affairs 
of the Chatham Phenix Allied Corporation have been con¬ 
ducted, apparently as a result of the interwoven manage¬ 
ment above referred to, are such as to render the two 
affiliated or allied corporations, and particularly the Chat¬ 
ham Phenix Allied Corporation, a threatening, if not dan¬ 
gerous, menace to the Chatham Phenix National Bank and 
Trust Company, which demands corrective or remedial 
measures on the part of the Board of Directors of the 
bank, concerning which a definite expression from it is 
desired. 

After considering the contents of the report of examina¬ 
tion of your institution, and in the light of the foregoing, 
it would appear that there has been a lack of coordination 
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or cooperation in the active organization of your institu¬ 
tion heretofore, and if this is true and has been, or likely 
will be, corrected, any definite expression on the subject 
will be appreciated. 

Assuring you of my very deep appreciation of any con¬ 
sideration and attention given to the matters herein dis¬ 
cussed, and of my fullest cooperation in anyj matter 
concerning the welfare of vour bank, I am 
Verv sincerely, 

L. K. ROBERTA, 

Chief National Bank Exaininer. 

LKR/E. 

177 April 13, 1931. 

Mr. L. K. Roberts, 

Chief National Bank Examiner, 

525 Federal Reserve Bank Building, 

New York, N. Y. 

Dear Sir : 

I beg to acknowledge receipt of your letter of April 11 
addressed to Messrs. L. G. Kaufman, R. H. Higgins, E. S. 
Bloom, E. P. Earle, J. F. Talcott, R. P. Brewer and myself, 
all directors of Chatham Plienix National Bank arid Trust 
Company. 

A detailed answer is being prepared and will j be for¬ 
warded to vou in due course. 

* 

Verv respectfully vours, 

(Signed) ‘ ‘ SAMUEL McROBIfRTS. 

178 Chatham Plienix National Bank and Trust Company. 

New York, N. Y., April 24, 1931. 

Mr. L. K. Roberts, 

Chief National Bank Examiner, New York Citv. 

Dear Sir : 

, 

Further replying to yours of April 11th, which we ac¬ 
knowledged on April 13th, we beg to advise you |that we 
have given careful consideration not only to the I matters 
mentioned therein but also the report itself. 

Our relations with the Chief National Bank Ejxaminer 
and his assistants have always been frank and co-operative, 
and we expect them to continue so. One of our chief reasons 
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for retaining our Federal charter has been the uniformly 
constructive attitude of the Comptroller of the Currency, 
and the strictness of the examinations conducted under his 
instructions by yourself and your predecessors. We have 
always felt, and now feel, that these searching examina¬ 
tions are a source of strength to any bank and confidence to 
depositors and stockholders. 

It would seem appropriate first to answer your criticism 
concerning the failure of our organization to function prop¬ 
erly in certain respects and at certain offices in making 
and supervising loans. This stricture against management 
is present, actually or impliedly, in every paragraph of 
your letter, and of course is the essence thereof. 

We acknowledge to a certain extent the justice of your 
criticisms, and in looking over the past eighteen months 
in retrospect, we are led to the following conclusions: 

1. That our Credit Department functioned admirably 
where it exercised supervision of loans. (Witness the 
statement of h Mr. Sheehan, who was in charge of the last 
examination, that our credit files were equal to those of 
any bank in the city, and that the executive personnel of 
our Credit Department also compared favorably with other 
institutions. ;The Clearing House Examiners have ex¬ 
pressed themselves similarly.) 

2. That our chief losses during the past eighteen months 
have been in, collateral loans. The figures for losses in 
your report totalling $2,600,000 divide approximately into 

$1,800,000 on collateral and $800,000 on commercial 
179 loans. Duriim- the summer and fall months of 1929 

our time and demand loans to customers on collateral 

* 

averaged substantially over $90,000,000. Therefore, the 
collateral losses listed in your report are less than 2 yr 
thereof. The panic and subsequent depression made it 
evident that our system for handling collateral loans, which 
and operated satisfactorily in the past, was no longer en¬ 
tirely adequate. We have therefore established a system 
for overseeing this type of borrowing which is functioning 
properly and we are confident will meet any future emer¬ 
gency. Our Management Committee, which was formed 
in the latter part of 1929, and consists of six of our senior 
vice-presidents, lias been given complete control of our 
branches in making both loans and discounts, and is work- 
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ing in co-operation with the three senior executives of the 
bank at the main office. 

So much in answer to your general criticism concerning 
management. Now to take up in detail the points raised 
in your letter. 

Bad Debts. j 

In order to provide for the bad debts listed as l$2,857,- 
660.40, we have set up a reserve of $3,500,000 out c\i Undi¬ 
vided Profits. $1,501,454.04 has already been charged off 
against said reserve, and we are going carefully over the 
remaining assets in this category preparatory to charging 
oil such additional items as appear worthless. Meanwhile, 
$2,000,000 of the contingent fund remains. 

Doubtful Assets. 

These are listed at $3,536,952.03. Our Management Com¬ 
mittee, after careful examination, does not admit $1,818,- 
138.14 as properly classified under this head. 

Slow Loans. 

You list these at $22,939,127.72. This classification is, 
of course, an arbitrary one and in no wise reflects on the 
collectibility of the loans. We feel that a large volume of 
these items is improperly included in this category, and 
our viewpoint is best substantiated by the fact that 
180 $6,071,087 of these so-called “slow” loans have been 

paid during the past four months in the usual! course 
of business. We are, however, giving all these matters our 
attention, both through our main office and branch office 
committees. 

Especially Mentioned Loans. 

The total of these items is $33,845,019.78, and, as you 
say, 4 4 many of these loans may be included among those 
classified as ‘slow’ and ‘doubtful’ ”. There is, here, there¬ 
fore, a possible duplication in these items running into 
large figures. We are, of course, grateful to the assistant 
examiners for bringing to our attention loans which for 
anv one of a variety of reasons tliev mav have thought it 
worth while and helpful to mention, and we have J scruti¬ 
nized carefully every item so listed. We cannot but feel, as 
a result of our investigation, that possible overzealcjusness 
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of the assistants led them to include under this heading a 
great number of loans which were and are good without 
the slightest question. For instance, the borrowings of 
some of the oldest and richest customers of the bank were 
“especially'mentioned” merely because the collateral con¬ 
sisted of insurance stocks or other unlisted securities. 

In going over this examination, and in particular the 
“Slow-’ and “Especially Mentioned” items, we are not un¬ 
mindful of the fact that the examination began on Novem¬ 
ber 21st, 1930, and ended in the latter part of December, 
and that between these dates occurred the largest bank 
failure in the history of the nation. It was, therefore, quite 
natural that the stall of examiners should be exceedingly 
rigorous in their scrutiny of our loans, and should include 
in the “Slow” and “Especially Mentioned” categories 
many items which in normal years they would not have 
thought of listing. The fact that $13,548,455.25 of the loans 
“Especially Mentioned*’ have been paid since the examina¬ 
tion in the ordinary course of business is the best answer 
we can make to this classification. 


Large Lines (Not technically excess loans). 

These are listed at $4,768,679.24. We would inform you, 
with respect to these large items, that the largest item, that 
of $1,000,000 to the Totem Trading Corporation, which was 
at our 106th j Street Office, has been entirely paid. At our 
30th Street Office, the loan of $1,245,300 to the Municipal 
Service Corporation has been reduced to $800,000, 
181 and we have a certificate of deposit amounting to 
$170,000. The balance of the loan has since been 
secured. The Frankel Brothers loan of $380,000 has been 
reduced by $75,000 and the balance secured. Reductions 
have been effected in a majority of the other items listed, 
and we have no apprehension with respect to any of these 
credits. 

Real Estate. 

The report states that “loans totalling approximately 
the bank’s capital and surplus ($27,900,000) have been 
granted to real estate operators, are predicated directly 
or indirectly on real estate, or are real estate credits of a 
capital type.” The report does not include a schedule of 
these loans. In the absence of such a schedule, we com- 
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puted our real estate credits as of March 3, 1931, ojie week 
after the report was received, and attach hereto a copy of 
the statement submitted to you on March 6th last. 

We have endeavored since the conference of March 6th 
to secure this schedule or the working papers on which the 
examiner’s criticism was based. Mr. Sheehan admitted on 
April 16th that if he ever had any working papers oh which 
to base such a statement, he could not now locatb them. 
We therefore rely on the figures prepared by our Credit 
Department, and we call your particular attention to the 
fact that these show our real estate loans as of Mafch 3rd, 
1931, to amount to $18,575,000, and that of this sum only 
$8,200,000 are on an own-paper basis. 

We are interested in your comment that a disproportion¬ 
ate amount of our resources consists of real estate loans, as 
our figure of $18,575,000 is less than 8% thereof. 

We also wish to call forciblv to your mind that a |number 
of our branches, which we took over in or about 1^15, had 
been operating for many years as separate institutions, 
and during their entire history, both as independent banks 
and as our branches, thev have successfullv carried on a 
business consisting largely of real estate loans. These 
branches are still under the leadership of the same men who 
were operating them in 1915 when we took them ove r. The 
average net annual charge-offs for the past fifteen years 
in our three principal real estate branches are as follows: 

182 57th Street—$9,500,000 average deposits j for 15 
years; average net loss $19,000. 

106th Street—$5,000,000 average deposits for lfi years; 
average net loss $1,600. 

116th Street—$4,900,000 average deposits for 15 years; 
average net loss $4,200. 

These figures represent all write-offs, whether originating 
out of real estate, commercial, collateral loans or operating 
losses. 


From the foregoing it is apparent that the statement of 
the examiner is inaccurate. Furthermore, he hajs failed 
to break down the real estate items into their various classi¬ 
fications as is done in the attached analysis, and has thereby 
given these loans a harsher aspect than is justified. It 
is most unfortunate that the examiner should have been so 
wide of the mark in this important matter, and at tjie same 
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time so emphatic in his criticism, as obviously his statement 
conveys an erroneous and damaging impression. 

C. P. X. Realty Corporation and Resource Holding Co. 

To the best of our recollection, this is the first time that 
you or your predecessors have objected to our carrying our 
real estate items under the heading of “Stocks and Bonds” 
and/or as “Loans and Discounts”, although we have been 
so listing them for fifteen vears or more. We desire to 
meet the wishes of the Department in this as in all other 
respects, and will be glad to consult with you further in this 
regard. 

(’oral Gables Theatre Loan. 

This loan, which originally amounted to $213,750, now is 
$126,250, and its payment is guaranteed by the Paramount- 
Publix Corporation, which owns the theatre. We made this 
loan to assist a distressed customer who originallv owned 
the property and had leased it to the Paramount-Publix 
Corporation. Before making the loan, we consulted our 
counsel as to its legality, and received an opinion from 
them approving it. However, we shall endeavor to have the 
Paramount Corporation pay it off immediately. 

^Miscellaneous Stocks and Bonds. 

We have taken careful note of the estimated losses listed 
under Schedule “A” amounting to $172,628.29; also the 
recommendation with respect to a charge-off of $51,478, 
representing 25 r /< of the total estimated depreciation on 
bonds. Our reserve amply covers these items. 

183 Other Unlawful Loans. 

These are listed as $605,500. Of this the principal item 

is a $500,000 ,loan to Frymier Hanna at the Main Office. 

When this loan was made, the bank's counsel advised that 

it was legal, and has steadfastly maintained that position 

at the several examinations which have been made since 

the loan was made. We have asked our attornevs to give 

formal expression of their conclusions, and attach hereto 

copy of their reply. At 14th Street the $27,000 loan to 

331-333 Bowei;y, Inc. is one which we are taking active steps 

to have removed from our books. The loan is secured bv a 

% 

second mortgage of $60,000 which recently went past due, 
and negotiations are now on for re-financing the building 
which will take us out. The $48,000 loan at 86th Street to 
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the Libsali Holding Company has been paid. The loan to 
Bremer, Schiller & Bremer of $22,000 at 100th Street has 
been reduced to $15,500. The vice-president at tlnj branch 
has recited to us the circumstance under which tjiis loan 
was engaged, and neither he nor ourselves can understand 
why it is classified as unlawful. 

It may be of interest to you to know that our javerage 
yearly charge-off for the years 1925-30 was $1,238,000, and 
our average yearly recovery for the same period of time 
was $627,000, or 52% of the write-offs. This indiejates the 
conservative manner in which the management of tjlie bank 
has handled its doubtful loans. 

Affiliated Corporations. j 

Chatham Plienix Corporation is owned by thjo stock¬ 
holders of the bank, each certificate of stock of tjlie bank 
bearing a certificate of proportionate interest in Chatham 
Plienix Corporation. Its directors are all directors of the 
bank. Its similarity of title, close relationship a^ul joint 
management with the bank is not onlv obvious but was 
meant to be obvious. It is identical in its relations with 
the bank and in the character of its operations with hun¬ 
dreds of corporations affiliated in exactly the same way with 
national banks throughout this country. 

The Chatham Plienix Allied Corporation is anj invest¬ 
ment trust of the management type, organized by tjie Chat¬ 
ham Plienix Corporation and its stock distribute^ to the 
public. Its directors are all directors of the bank! and its 
affairs are well known to its own directors, the directors 
of the Chatham Plienix Corporation and the directors of 
the bank. While it is now apparent that the time was in¬ 
opportune for instituting such an enterprise, there has been 
no default in any securities held by the Allied Corporation 
and in spite of the enormous decline in tliej market 
184 since the date of its formation the book valijie of its 
stock as of April 1st was $22 per share, which is 
within $3 per share of the original amount paid in, and 
since January 1st, 1930, shortly after the formation of the 
company, stockholders have received regular dividends at 
the annual rate of $1 per share. This record compares very 
favorably with any of the managemenf trust in existence. 
Its stock is selling at a large discount, just as sill other 
managements trusts are selling. We fail to sect where 
Chatham Plienix Allied Corporation is either a cliscredit 
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to the bank or is a threatening or dangerous menace. The 
Management of the bank and Chatham Phenix Corporation 
have definite plans for the disposition of Chatham Phenix 
Allied Corporation which were discussed fully and dis¬ 
closed to vou at the time of our interview. 

Inasmuch as vou have criticized the management of the 
bank not only specifically but in general terms, it would 
seem approprate to inform you as to the policy which has 
animated us during the past nineteen months. We have en¬ 
deavored to pursue what we thouglit was a constructive 
and conservative method of doing business in order not to 
aggravate the general situation at a time when all values 
were sinking rapidly and business was badly demoralized. 
It has been, and is, the policy of the management to protect 
its customers wherever it is possible to do so without posi¬ 
tive loss to ,the bank. Many of our depositors have been 
with us for decades and when they are in difficulties we feel 
it is our duty to be helpful. A thoroughly selfish policy 
might have obviated some of the criticisms in the exam- 

v_’ 

iner’s report but would have been upsetting to the financial 

and economic situation of the citv and would have disturbed 

* 

the confidence of our clients and impaired the good-will and 
future earnings of the institution. 

Your conclusion, however arrived at, that there is a lack 
of co-ordination or co-operation in the active organization 
of this institution is not correct. The bank is thoroughlv 
and efficiently organized throughout all its departments and 
its officers are all giving the bank their devoted attention 
and are fully co-operating in their efforts to protect and 
build up the institution. 

We are enclosing herewith a copy of this letter in order 

that you may transmit it to the Comptroller so that he may 

know immediatelv and have first-hand knowledge of the 

* . . 

facts and the progress made in correcting those particular 
items that are under criticism. 

185 With assurance of our cordial regard, beg to remain, 
Very respectfully yours, 

(Signed) SAMUEL McROBERTS, 

L. G. KAUFMAN. 


RICHARD H. HIGGINS, 
EDGAR S. BLOOM, 

E. P. EARLE, 

J. FREDERICK TALCOTT, 
R. P. BREWER. 
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186 Treasury Department, 

Washington. 

Gompt roller of the Currency. 

May 12, 

Board of Directors, 

The Chatham Phenix National Bank & Trust 
New York, New York. 


1931. 


Co., 


Gentlemen : 

Chief Examiner L. K. Roberts has forwarded | to this 
office a letter under date of April 24, signed by Cljairman 
McRoberts, President Kaufman and Vice Presidents 
Bloom, Earle, Talcott, Higgins and Brewer, in rejtly to a 
letter from him under date of April 11. 

Mr. Roberts’ letter was written following a conference 
held with the officials named, at the request of this office, 
for the purpose of bringing to your attention certajin mat¬ 
ters criticised in the recent report of examination of your 
bank and securing an expression as to what had peen or 
would be done to correct them. The letter has becfn care¬ 
fully considered in connection with Mr. Roberts’ letter and 
the examiner’s report and while it offers an explanation 
of the matters criticised and in some cases states that cor¬ 
rection has been or will be made, this office is led jto con¬ 
clude that the management feels that the criticisjms are 
for the most part unwarranted or it is reluctant t<|) admit 
that they are of such a serious nature as is indicated by 
the report and Mr. Roberts’ letter. While it is (evident 
that there is considerable constructive work to be done, 
the letter indicates the intention of the management to co¬ 
operate in giving the bank’s affairs its best attention and 
it is hoped and expected that the results will be such as to 
satisfy the examiner when the bank is next examined, that 
progress is being made in correcting any matters needing 
attention and that the findings shown by his report ^nd the 
opinions of the management will be more closely in agree¬ 
ment. You may feel assured that the eriticisnhs and 
recommendations in the examiner’s report and fn Mr. 
Roberts’ letter were intended to be for the best interests 
of the bank and were prompted by a desire to bring to your 
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attention the apparent necessity for constructive and 
remedial measures. You are also assured of the entire co¬ 
operation of this office and its representatives in any 
efforts ma(|e by you toward improving any condition need¬ 
ing correction and producing that degree of efficiency in 
the conduct of the bank’s business which is expected of a 
large metropolitan bank. 

The appointment of the management committee to con¬ 
trol and supervise branches and the granting of loans and 
discounts and effect the proper coordination of the various 
departments appears to have been a constructive 
1ST stej) and the suggestion is made that if this commit¬ 
tee has not been authorized bv suitable bv-laws to 

• * 

take anv necessary corrective measures, you should ar- 

range for their adoption as it has been the experience of 

this office that such a committee can onlv be of maximum 

service to i\ bank in coordinating its activities, improving 

its policies and correcting matters subject to criticism when 

its duties are well defined and it has the authority neces- 

% 

sary to meet the responsibilities imposed upon it. 

While there seems to be a difference of opinion as to 
the examiner’s classification of slow and doubtful assets, 
large lines and other loans especially mentioned and sub¬ 
stantial reductions are reported, future examinations 
should disclose whether the criticisms were justified. In 
the meantime, the management should derive some benefit 
by having the fresh and disinterested view-point of the ex* 
aminer and even though his classifications and recommen- 
dations mav not be concurred in, it is suggested that thev 
be given due and careful consideration in order to lessen 
the danger of accumulating anv substantial amount of ad- 
ditional losses or assets of a non-liquid character, the ag¬ 
gregate amount involved in these classifications, as shown 
by the report, appearing to this office to be excessive and 
of sufficient importance to cause it some concern. 

It is noted that a reserve account has been set up to 
cover the estimated losses shown in the report, that $1,- 
501,45- has been charged off against this account and that 
investigation of the remainder, amounting to $1,356,226, 
is being macjle preparatory to charging off such additional 
items as appear to be worthless. When this investigation 
is completed this office should be advised as to anv addi- 
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tional amounts charged off and the reasons for not charg¬ 
ing off the remainder of the items. 

There seems to be a wide difference of opinion as to the 
aggregate of loans dependant upon real estate cj>r upon 
borrowers whose financial responsibility is largely repre¬ 
sented by such assets, the report stating that sifffh loans 
approximate the capital and surplus of $27,900,000 without 
showing a summary thereof, while the management con¬ 
tends such credits totaled $18,7)70,00- including only 
$8,200,000 on an own paper basis. If, as claimed, the ex¬ 
aminer's statement is inaccurate and conveys an erroneous 
and damaging impression, it is regretted and it is sug¬ 
gested that at the time of the next examination the ex¬ 
aminer be furnished with full information so that there 
will be no misunderstanding in this regard and!that in 
the meantime particular attention be given loans) of this 
character with a view to keeping the aggregate! within 
reasonable limits and to eliminating any which may prop¬ 
erly be subject to criticism. 

In regard to the criticism that a substantial amount rep¬ 
resenting real estate owned bv the bank is carried in the 
bond and securities account or as loans and discounts so 
that the true condition is not shown on its books, reports 
and published statements, while it is permissible for a 
national bank to own stock in a holding company 
188 which owns the buildings occupied by the pank, it 
would not be lawful for the bank to own stbck in a 
holding company formed for the purpose of carrying real 
estate other than its banking house. While such a corpora¬ 
tion would be entitled to such credit advances as conformed 
to legal requirements if justified by the security I offered 
or by its financial responsibility, it is understood jhat the 
capital stock of the Resource Holding Company, \yhich is 
nominal in amount, is owned by the bank and its obligation 
to the bank is said to represent substantially its tjotal as¬ 
sets. Under these circumstances, the criticism would seem 

7 I 

to be justified. 

The bonds of the Coral Gables Theatre Corporation do 
not appear to meet the requirements of investment securi¬ 
ties which a national bank may legally hold and should be 
disposed of as soon as possible, together with the mis¬ 
cellaneous stocks owned. 



132 


CHATHAM PHENIX NAT. BANK AND TRUST CO. VS. 




The explanation and opinion of counsel concerning the 

loan to Frvmier and Hanna has been carefully noted and 
» * 

it is the opinion of this office that inasmuch as real estate 
security was taken which did not conform to the provi¬ 
sions of Section 24 of the Federal Reserve Act, the loan 
is unlawfully held and should be eliminated from the bank’s 
assets as soon as possible. The loan to Bremer, Schiller 
and Bremer carried at the 106th Street Branch appears 
to be unlawful because the security is subject to a prior 
lien. 


The bank's letter appears to cover practically every¬ 
thing mentioned in Mr. Roberts’ letter in regard to the 
Chatham Plienix Corporation and the Chatham Plienix 
Allied Corporation except the financial condition of the 
first named corporation and the extent to which it has be¬ 
come involved in certain matters which he does not men¬ 
tion. He expresses the opinion that these corporations are 
a threatening, if not dangerous, menace to the bank and 
believes this situation demands from vou corrective or 
remedial measures while the letter of the bank’s officers 
indicates that thev see nothing to criticise in the condi- 
tion of the Chatham Plienix Corporation or its relations 
with the bank and that they fail to see wherein the Chat¬ 
ham Plienix Allied Corporation is a discredit to the bank 
or is a threatening or dangerous menace to it. In his re¬ 
port the examiner states that on its statement and support¬ 
ing schedules, the Chatham Plienix Corporation appears 
to be insolvent or in a condition closely approximating in¬ 
solvency under present conditions and that in addition to 
obligations of $2,060,560 to the bank, it is heavily indebted 
to the Chatham Plienix Allied Corporation, the stock of 
which has been sold to the public. In view of this informa¬ 
tion this office is naturally apprehensive as to the effect 
which any adverse trend in the affairs of these corpora¬ 
tions may have on the bank with which they appear to be 
so closely related and it seems highly important and neces¬ 
sary that you inquire closely into their manage- 
189 ment and condition and take such steps as may be 
necessary for the proper protection of the bank and 
the stockholders of both corporations. 


This office will be pleased to receive advice of any further 
action taken or progress made in regard to any of the 
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matters mentioned herein and it is requested that copies 
of your communications be sent to Chief Examiner Roberts. 
Very truly vours, 

JOHN L. PROCTOR, 

I 7 

Deputy Comptroller. 


190 


(Copy.) 


Hon. Comptroller of the Currency, 
Washington, D. C. 


Mav 13,| 1931. 


Attention: Mr. John L. Proctor, Deputy Comptroller. 
Dear Sirs : 

As Secretary of the Board of Directors of Chatham 
* 

Phenix National Bank and Trust Company I beg: to ac¬ 
knowledge receipt of your communication of May 12, 1931, 
addressed to the Board of Directors. 

Yours very truly, 


Vice-President and Cd 


shier. 


HR J-RR. 


191 


(Copy.) 


June 5, 


Mr. John L. Proctor, Deputy Comptroller, 
Washington, D. C. 


1931. 


Dear Sir: 

I 

As Secretary of the Board of Directors and Cashier of 
the Bank, I hereby certify that the following is a true ex¬ 
tract from the minutes of a regular meeting of our Board 
of Directors held on Thursday, June 4, 1931, at Which a 
quorum was present— 

“A letter received from Mr. John L. Proctor, 
Comptroller of the Currency, Washington, D. C 
May 12, 1931, and directed to the Board of Direct 
read by Chairman McRoberts and the matters set forth 
therein were fully discussed by the Board.” 

Respectfully yours, 


Deputy 
h , dated 
ors was 




Vice-President and Cashier 


Copy to L. K. Roberts. 
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United States Board of Tax Appeals, 

I 

Washington. 


Docket No. 74333. 

Chatham Phf.nix National Bank and Trust Company, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Motion. 

On December 18, 1934, the petitioner by Albert A. Jones, 
its attorney,jfiled a motion to set aside judgment and for a 
retrial. After reading and giving full and careful consid- 
eration thereto and to the accompanying affidavits of 
Charles C. (lough, Ambrose C. Brady, Charles W. Weston, 
Charles C. ('lough, Eric G. Anderson. Nathaniel E. Evans, 
Charles W. Weston. Emma P. Krause, Samuel McRoberts, 
Elliot Debevoise, Daniel A. Dwyer, Gilbert C. Grape, Jr., 
Charles K. Walilig, Jr., Ambrose C. Brady, Nathaniel E. 
Evans and fyisil Robillard and the correspondence to and 
from the Chief National Bank Examiner and the Deputy 
Comptroller of the Currency, it is 
Ordered That the motion be and hereby it is denied. 
[Seal. U. S. Board of Tax Appeals.] 

J. M. ST ER XU AG EX, 

Dated, December 21, 1934. Member. 

193 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 17, 1935. 

United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition and Application fur Board Review of Division 

Order of December 21, 1934. 

To Honorable Eugene Black, Chairman, and United States 
Board of Tax Appeals. 

Petitioner, bv Albert A. Jones its attorney, herebv re- 
spectfully petitions and prays that, pursuant to section 
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90G of the Eevenue Act of 1928, as amended, the ljeport of 
the division embraced in the order in this cause! entered 
December 21, 1934, denying the motion of the p'etitioner 
for a new trial and rehearing of this cause be reviewed by 
the United States Board of Tax Appeals, and tljat upon 
such review the Board hear the arguments of cdunsel in 
respect to such motion for a new trial and rehearing. 

The grounds upon which the petitioner makes this appli¬ 
cation are: 

(1) That this petitioner has never been represented 
upon any trial of this cause by any authorized represen¬ 
tative, an employee having appeared through misunder¬ 
standing and without authority, nor has petitioner 

194 been enabled to present its evidence in support of 
the petition herein. 

(2) That the petitioner has a good cause of action herein 
upon the merits for the allowance of bad debt deductions 
to at least the amount of approximately $1,800,0(30.00 on 
account of debts ascertained to be partially Worthless 
within the tax year involved, and for reduction j of peti¬ 
tioner’s taxes to the amount of approximately $20j0,000.00. 

(3) That petitioner has not been enabled or permitted 
to produce and present its evidence and proof in respect to 
such cause of action. 

(4) That the report of the division and order herein of 
December 21, 1934, form the basis for the entry o|f a final 
decision herein denying the petition herein withjout evi¬ 
dence and without any hearing upon the merits. 

(5) That the report and order which petitioner jprays be 
reviewed, denied a motion for a new trial andj rehear¬ 
ing which was based upon the affidavits of fitnesses 
whom the petitioner will call in support of its case jipon the 
trial of this cause if permitted, and upon documentary evi¬ 
dence not available to the petitioner upon the triajl of this 
cause but discovered since the trial of this causj*, which 
documentary evidence and testimony will require a rever¬ 
sal of the judgment entered herein October 11, 1934, upon 

the merits. 

195 (6) Petitioner further shows that said motion for 
new trial and rehearing herein was filed ^vith the 

Board, but that said motion was decided without Notice to 
the attornev for the Commissioner of Internal Revenue, 
and without any opportunity to petitioner to be heard upon 


i 
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tlie merits jof the motion for a new trial and rehearing 
herein. 

(7) Petitioner refers to and makes part of this applica¬ 
tion the prpceedings herein, its motion for a new trial and 
rehearing, and the affidavits upon which the same were 
based. 

Wherefore, petitioner prays that the Honorable Chair¬ 
man of this Honorable Board will grant to petitioner, pur¬ 
suant to said section 906 of the Revenue Act of 1928, as 
amended, a review of the said order entered herein De¬ 
cember 21, 1934, denying petitioner’s motion for a new 
trial and rehearing herein, and that this Honorable Board 
will review said order, and that petitioner may be granted 
leave to present oral argument on such review, and that 
petitioner may have such other relief as the Chairman and 
Board mav see fit. 

ALBERT A. JONES, 

Altonicy for Petitioner, 
International Bldg., Washington, D. C. 

196 United States Board of Tax Appeals. 

Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Board Review of Division Order of Decem¬ 
ber 21, 1934, {Denying Petitioner's Motion to Set Aside 

Judgment and for a Retrial). 

On October 9, 1934, the Board entered its memorandum 
opinion (Division No. 10) in this proceeding and on Oc¬ 
tober 11, 1934, entered a decision in pursuance thereof 
deciding that there is a deficiency of $213.99 in income tax 
for 1930. On December IS, 1934, petitioner filed a motion 
to set aside judgment and for a retrial. This motion was 
denied by order (Division No. 10), dated December 21, 
1934. 

On January 17, 1935, petitioner filed * 4 Petition and ap¬ 
plication for board review of Division order of December 


GUY T. HELVERING, COM. OF INT. REV. 


137 


21, 1934.’’ The chairman has read and considered said 
petition and application and it is believed it should be 
denied. Only division reports which form the bas:.s for the 
entry of the final decision in the proceedings are| referred 
to the full Board for review under the rules of the Board 
and the applicable statutes. Such a report was the memo¬ 
randum opinion entered in this proceeding by Division Xo. 
10 (Sternhagen), October 9, 1934. Orders by division mem¬ 
bers on motions such as petitioner’s motion to set aside 
judgment and for retrial filed December 18, lp34, and 
denied December 21, 1934, are not under the rules of the 
Board and the applicable statutes, referred to the full 
Board for review. 

Accordingly, petitioner's “Petition and Application for 
Board Review of Division Order of December 21, 1934,” 
is hereby denied. j 

[Seal. U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLAQK, 

Chdinnan. 

Dated: Washington, D. C., February 20, 1935. 

197 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 18, 1935. 

United States Board of Tax Appeals. 


Docket Xo. 74333. 


Chatham Phentx National Bank and Trust Company, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

It is hereby stipulated by and between the Assistant At¬ 
torney General of the United States and the undersigned 
attorney for the petitioner herein that any appeal from or 
proceedings for the review of decisions, orders or judg¬ 
ments of the United States Board of Tax Appeals herein 
may be taken to and considered by the United Staies Court 
of Appeals for the District of Columbia, and that upon 
such appeal or review the appellant need not print at length 
in the record on appeal nor quote at length in an|y assign¬ 
ment of error in respect thereto, plaintiff's exhibit No. 1 
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for identification being the report of the National Bank 
Examiner to the Comptroller of the Treasury of and con¬ 
cerning the affairs and business of Chatham Plienix Na¬ 
tional Bank and Trust Company as of November 21, 1930, 
but that in lieu thereof said exhibit, or a photostat copy 
thereof, may be presented to and examined by the Court of 
Review, and that an order to this effect may be entered 
hereupon by the United States Board of Tax Appeals or 
the Appellate Court without notice to either party. 

Dated —. 

I FRANK J. WIDEMAN, 

Assistant Attorney General of the United States . 

ALBERT A. JONES, 

, Attorney for Petitioner. 

198 [Stamp:] United States Board of Tax Appeals. 

Filed March 19, 1935. 

United States Court of Appeals for the District of 

Columbia. 


Docket No. 74333. 

Chatham Phenix National Bank and Trust Company, 

Petitioner-Appellant, 

against 

Commissioner of Internal Revenue, Respondent-Appellee. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 

The petitioner-appellant, in support of this its petition, 
filed in pursuance of the provisions of Section 1001 of the 
Act of Congress approved February 26,1926, entitled ‘‘The 
Revenue Act of 1926", and the acts amendatorv thereof 
and supplemental thereto, for the review of the decisions 
of the United States Board of Tax Appeals rendered herein 
(a) tlie decision of October 8th, 1934 sustaining the objec¬ 
tions of the respondent to the receipt in evidence of and 
refusing to receive in evidence petitioner’s exhibit No. 1, 
identified as a copy of the report of the National Bank Ex¬ 
aminer to the Comptroller of the Treasury concerning the 
affairs of the petitioner during the year in question, 1930; 
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(b) the decision of October 9tli, 1934 rejecting as 

199 evidence herein the said copy of said repoift of the 
National Bank Examiner to the Comptroller of the 

Treasury and refusing to receive the same in evidence, 

and denying the petitioner’s claim for a deduction from its 

income for additional bad debts for the Year 1930 and cli- 

* 

recting judgment herein for the respondent; (c) the order 
of October 11th, 1934, entering judgment herein j for the 
respondent and against the petitioner; and (d) tljie order 
of December 21st, 1934, denying the petitioner’s motion to 
set aside the judgment in favor of the respondent herein 
and for a retrial; and (e) the decision and order of the 
Chairman of the United States Board of Tax Appeals of 
February 20th, 1935, denying as matter of law and not of 
discretion the motion of the petitioner and its application 
for a review bv the entire Board of said decision of Decern- 
her 21, 1934, does hereby respectfully show to this Honor¬ 
able Court: 

L | 

Statement of the Nature of the Controversy!. 

1. The petitioner-appellant, Chatham Phenix Rational 
Bank and Trust Company, at the times hereinafter men¬ 
tioned and until February 9th, 1932, was a banking cor¬ 
poration organized under and by virtue of the laws of the 
United States, with its place of business in New York 
Cit-v; and on said Februarv 9th, 1932, was dissolved as 
such national banking corporation and its property and 

affairs were taken over bv Manufacturers Trust 

200 Company, as Liquidating Agent thereof, pursuant 
to the statutes of the United States. Said Manufac¬ 
turers Trust Company, at all times hereinafter mentioned, 
was a banking corporation of the State of New Yo|rk with 
its principal office and place of business in New York City, 
and is now the Liquidating Agent of the said Cjhatham 
Phenix National Bank and Trust Company, petitioner 
herein. 

2. Said Chatham Phenix National Bank and Trust Com¬ 
pany duly filed with the Collector of Internal Revenue for 
the Second New York District, in New York City] its in¬ 
come tax return for the year 1930, showing an income tax 
due for said year in the amount of $390,919.22, and there¬ 
after and on or about December 15, 1932, filed an amended 
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income tax return of and upon its income for the said year 
1930, with said Collector, showing a tax for said year due 
of $108,997.46. The tax shown by said original return was 
duly paid by the said petitioner-appellant in quarterly in¬ 
stalments on the loth days of March, June, September and 
December, 1931. 

3. On or about February 4, 1933, bv an instrument in 
writing, the said Chatham Plienix National Bank and Trust 
Company and the Commissioner of Internal Revenue agreed 
that the amount, of any income, excess profits or war profits 
taxes under any return made on behalf of said petitioner- 
appellant for the year 1930, might be assessed at any time 
on or before June 30th, 1934. 

201 4. On or about May 2, 1933, the petitioner-appel¬ 

lant duly filed with the said Collector of Internal 
Revenue its written claim for the refund of $282,135.73 of 
the said tax shown on the original return from the appel¬ 
lant, basing the said claim for refund upon said amended 
return and upon a claim for bad debts during the year 


5. On or about June 9th, 1933, the respondent, Commis¬ 
sioner of Internal Revenue, asserted against said Chatham 
Plienix National Bank and Trust Company an additional 
tax for the year 1930 in the amount of $213.99 and on or 
about September 21, 1933, sent to said Chatham Plienix 
National Bank and Trust Company, appellant, a notice of 
an alleged deficiency of $213.99 in its income tax for the 

V. 1 % 

year 1930, pursuant to Section 272 of the Revenue Act of 
*1928. 

6. The appellant-petitioner thereafter duly filed with the 
United States Board of Tax Appeals its petition for a re¬ 
determination of such alleged deficiency and an appeal 
therefrom, which petition, verified November 17, 1933, was 
docketed by said United States Board of Tax Appeals 
under docket number 74333. 

7. In said petition the petitioner presented for review 
its said claim for refund and its claim to the reduction of 
its net income and its income tax for the vear 1930, as 
sought in said claim for refund, due to an additional allow¬ 
ance for bad debts in the sum of $2,349,347.96 which 

202 petitioner sought against its income for the year 
1930, and the appellee, Commissioner, thereupon 
filed an answer to said petition. 
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8. On October 8tli, 1934, said issues were tried! by said 
United States Board of Tax Appeals and there ivas pre¬ 
sented to said Board a true copy of the report of the Na¬ 
tional Bank Examiner to the Comptroller of the Treasury, 
Treasury Department of the United States, of andjconeern- 
ing the affairs of your petitioner as of the close of ibusiness 
November 21st, 1930, which report the said United States 
Board of Tax Appeals refused to receive in evidence upon 
the objection of the respondent. At and upon said! hearing 
of October 8th, 1934, the said United States Board of Tax 
Appeals sustained the appellee Commissioner and refused 
the deductions for bad debts sought by the petitioner, and 
the reduction of petitioner's income tax for the year 1930 
thereby. On October 9th, 1934, said United Statcjs Board 
of Tax Appeals rendered its opinion and decisiofi herein 
excluding the said report from evidence, sustaining the ap¬ 
pellee Commissioner, denying the claims of petitioner for 

reduction of its income for the vear 1930 bv and on account 

* » 

of said bad debts and the reduction of its income tax for the 
year 1930 thereby and directing judgment for the respond¬ 
ent; and on October 11th, 1934, judgment against the peti¬ 
tioner and in favor of the appellee Commissioner 
203 was entered by said United States Board of Tax 
Appeals herein. 

9. On or about December 18th, 1934, the petitioner pre¬ 
sented to the United States Board of Tax Appeals affi¬ 
davits and exhibits showing that the person who claimed 
to represent the petitioner upon the trial of this c^use was 
not authorized to represent it; that petitioner had there¬ 
fore been unable to submit any evidence or proof in sup¬ 
port of its case herein and that tlie petitioner had discov¬ 
ered new, pertinent, material, substantial evidence relevant 
to the issues, which evidence had not been known or avail¬ 
able to the petitioner or its tax officers until after the trial 
of the cause herein, and petitioner therewith duly filed its 
motion for a rehearing and retrial of the issues presented 
herein. On December 21st, 1931 said motion of i;he peti¬ 
tioner was, without notice to the appellee-respondent and 
without a hearing, summarily denied by the United States 
Board of Tax Appeals. 

10. On January 17th, 1935 petitioner duly filed its peti¬ 
tion and application for a review by the entire United 
States Board of Tax Appeals of the order of the division 
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of the Boil’d dated December 21st, 1934 last mentioned, 
and on Februarv 20th, 1933, the Chairman of the United 
States Board of Tax Appeals denied the said motion for 
a Board review of said decision of December 21st, 
204 1934, as a matter of law and not as a matter of 

discretion. 


, Designation of Court of Review. 

11. Appellant-petitioner being aggrieved by said deci¬ 
sions, opinions, orders and judgment seeks a review thereot 
in accordance with tlie ]>rovisions of the Revenue Act of 
1920 and the acts amendatory thereof and supplemental 
thereto by the United States Court of Appeals for the Dis¬ 
trict of Columbia, pursuant to a stipulation in writing: duly 
tiled herein by the petitioner and the General Counsel for 
Commissioner of Internal Revenue that any appeals from 
or reviews of the decisions, orders or judgment of the 
United States Board of Tax Appeals herein shall be had 
and heard in said Court. 

III. 

Assignment of Errors. 

The appellant as a basis for review makes the following 
assignments of errors: 

1. The United States Board of Tax Appeals erred in 
refusing to accept and receive in evidence the copy of the 
report of the National Bank Examiner to the Comptroller 
of the Treasury Department of the United States of and 
concerning the business affairs of Chatham Phenix Na¬ 
tional Bank and Trust Company as of November 

203 21st, 1930 and in sustaining the objections of the 

Commissioner to the receipt thereof in evidence. 

2. The United States Board of Tax Appeals erred in 
sustaining the Commissioner and refusing to find and de¬ 
cide that the said petitioner was entitled to a deduction 
for bad debts against its income for the year 1930 as set 
forth in said amended return of the petitioner and to a re¬ 
duction of its income tax for the year 1930 as set forth and 
claimed in said claim for refund, and to find and decide that 
petitioner-appellant had overpaid its tax for the year 1930 
hv the amount of $282,135.75. 
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3. The United States Board of Tax Appeals erred in 
refusing' to grant to the petitioner a new trial and Jrehear- 
ing of the issues presented in its petition since tljie peti¬ 
tioner had not been represented upon the trial iof this 
cause by any authorized representative, had had no oppor¬ 
tunity to ]>resent its evidence or proof in this cause And had 
not presented its evidence or proof upon the trial |hereof. 

4. The United States Board of Tax Appeals erred in 
refusing to grant a retrial and rehearing of tliej issues 
herein since the petitioner after the trial of this capse has 
discovered new evidence which is pertinent, material and 
relevant to the issues herein and would be determinative 
of said issues in favor of the appellant, which evidence was 
not available to the appellant upon the trial of this cjause or 
prior thereto. 

b. The United States Board of Tax Appends and 
2U() the Uhairman thereof erred in denying the appel¬ 
lant's application for a review by the entire United 
States Board of Tax Appeals of the decision of December 
21st, UK>4 herein denying such retrial, as a matter of law 
and not as a matter of discretion. 

b\ The United States Board of Tax Appeals erred in 
rendering its decisions, orders and judgment herein for 
the appellee Commissioner of Internal Revenue and 
against appel 1 ant-peti t ioner. 

Wherefore, your petitioner prays that this Honorable 
Court may review such decisions, opinions, ordejrs and 
judgment and reverse and set aside the same and gifant the 
petitioner a new trial before the United States Bjmrd of 
Tax Appeals upon the issues herein and that thj} Clerk 
of the United States Board of Tax Appeals may be cjlirected 
to transmit and deliver to the Clerk of this Court certi¬ 
fied copies of each and every document necessary and ma¬ 
terial to the presentation and consideration of the fore¬ 
going petition for review and as required by the rules of 
this Court and by the statutes in such case made and pro¬ 
vided. 

And your petitioner will ever thus, as in duty bound, duly 
prav. 

ALBERT A. JONES, 
Attorney for Petitioner. 
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1*07 District of Columbia, $s. 

Albert A. Jones, being duly sworn, deposes and says: 

That he is an attorney for Chatham Phenix National Bank 
and Trust Company, that he is authorized as such attorney 
to verify this petition for and on behalf of the petitioner; 
that he has read and knows the contents of the foregoing 
petition for review and that the matters stated therein 
are true to the best of his knowledge and belief; that this 
petition is not filed for the purpose of delav. 

i ALBERT A. JONES, 

Attorney for Petitioner. 

Subscribed and sworn to before me this 19 day of March, 
1935. 

JESSE A. BROWN, 

Notary Public. 

My Commission Expires April 26, 1939. 

208 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 23, 1935. 

United States Court of Appeals for the District of 

Columbia. 


B. T. A. Docket No. 74333. 


Chatham Phenix National Bank and Trust Company, 

Petitioner-Appellant, 

against 

Commissioner of Internal Revenue, Respondent-Appellee. 

To the Clerk of the United States Board of Tax Appeals: 

Will you please prepare, and within sixty (60) days from 
the date of filing of the petition for review in the above en¬ 
titled cause, place with the Clerk of the United States Court 
of Appeals for the District of Columbia, certified copies of 
the following* documents: 

1. The docket entries of the proceedings before the 
United States Board of Tax Appeals in the case above 
entitled. 
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2. The pleadings of the parties before the United! States 
Board of Tax Appeals in said cause. 

3. The minutes of the proceedings and the testimony 
before the United States Board of Tax Appeals jin this 


cause*. 


4. The opinion rendered herein October 9th, 1984, 

5. The judgment entered herein October 11th, If84. 

(i. The stipulation entered herein substituting Alport A. 
Jones, Esq. for Ambrose O. Brady, 0. P. A. dated Novem¬ 
ber 1st, 1984, as counsel for petitioner. 

209 7. The motion filed December 18th, 1934i to set 

aside the judgment and for a retrial, together with 
each and every affidavit specified in said motion ;jind an¬ 
nexed thereto. 

8. Order herein dated December 21st, 1984, denying said 
motion. 

9. The motion, petition and application for Board review 
of the Division order of December 21st, 1984, filed herein 
January 17th, 1935. 

10. The order of the Chairman of the United States 
Board of Tax Appeals dated February 20th, 1935, denying 
Board review of the Division order of December 21st, 1934. 

11. The stipulation filed herein March 18th, 1935, desig¬ 
nating the Court of Review and dispensing with the print¬ 
ing or quoting of plaintiff’s exhibit No. 1 for identification 
herein. 

12. The pet it ion for appeal herein to the United States 
Court of Appeals for the District of Columbia. 

13. This praecipe. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the United! States 
Court of Appeals for the District of Columbia. 

ALBERT A. JONES}, 
Attorney for Petitioner. 

Service of the foregoing praecipe acknowledged and the 
filing of a counter praecipe waived this 34rd day of March, 
1935. 

ROBERT H. JACKSON, 
Attorney for Respondent . 
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United States Board of Tax Appeals, 
Washington. 


Docket Xo. 74222. 

Chatham Phexix National Bank and Trust Company, 

Petitioner, 


Commissioner of Internal Kevknuf., Respondent. 

Certificate. 

I, B. I), (ramble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 209, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimonv whereof, 1 hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this Gth day of 
Mar, 1927). 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , 

United States Board of Tax Appeals . 

i 

Endorsed on cover: Board of Tax Appeals. Xo. 6472. 
Chatham Phenix National Bank and Trust Company, Peti¬ 
tioner, vs. Guy T. Helvering, Commissioner of Internal 
Revenue. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed May 9, 193b. Henry W. Hodges, 
Clerk. 
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UNITED STATES COURT OF APPEALS, 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1935—Xo. 6472. j 


Chatham Piienix National Bank and Trust Company, 

I 7 

Pet i t i one r-A bpel l ant, 

—against— i 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 


APPELLANTS BRIEF. 

By this appeal Appellant-Taxpayer (whom we shall 
designate as the Taxpayer) seeks reversal (a) of a judg¬ 
ment of the United States Board of Tax Appeals entered 
October 11, 1934, denying Taxpayer’s application for a 
reduction of its taxable income for the year 193({) by the 
allowance of $2,349,347.96 additional bad debts as deduc¬ 
tions; (b) of an order of the United States l^oard of 
Tax Appeals entered December 21, 1931, summarily deny¬ 
ing plaintiff’s motion for a rehearing and retriajl of the 
issues in that cause; and (c) of the order of flip Chair¬ 
man of the United States Board of Tax Appeals j entered 
February 20, 1935, denying, as a matter of law, A review 
by the entire Board of said order of December ^1, 1934. 

I 

The Statute. j 

The questions arise under Section 23 (j) of the jRevenue 
Act of 1928: j 

(i Sec. 23. Deductions from Gross Income, jin com¬ 
puting net income there shall be allowed as deductions: 

(j) Bad Debts —Debts ascertained to be worthless 
and charged off within the taxable year (or in the 

i w< 

I 


discretion of the Commissioner, a reasonable addition 


to a reserve for bad debts) 


and when satisfied that 


a debt is recoverable only in part, the Commissioner 
mav allow such debt to be charged off in part." 


The Proceedings Below . 


Taxpayer, a national bank (R., pp. 3, 9, 1G), filed its in¬ 
come tax return for 1930 and paid $390,919.22 tax (R., 
p. 7). In computing its income on the return, it deducted 
$349,577.19 as bad debts (R., p. 13). In 1932, it filed an 
amended return of its income for the year 1930, taking 
a deduction of $2,698,925.15 of bad debts (R., p. 21). It 
also filed a claim for refund of $282,135.75 of the tax 
which it has paid, based upon the deduction of these ad¬ 
ditional bad debts (R., p. 22). 

The Taxpayer’s books were examined by revenue agent 
(R., pp. 7, 20, 21) who asserted $1,783.26 additional net in¬ 
come for the year 1930 (R., p. 8) and an additional tax of 
$213.99 (R., ]). 9). In the protest against this additional 
assessment, Taxpayer again presented its claim for the 
additional deduction of $2,349,347.96 of bad debts; and this 

claim was disallowed bv the Commissioner of Internal 

% 

Revenue (R., p. 7) in a “sixtv-day letter" dated September 
21, 1933 (R., pp. 5-9). This letter admitted that the debts 
were worthless to the knowledge of Taxpayer in 1930, 
but refused the deduction because the debts were not 


written off in that year on the books of the Taxpayer. 
Appellant duly filed a petition for redetermination with 
the United States Board of Tax Appeals (R., pp. 2-9) 
and the Commissioner filed an answer (R., pp. 9, 10). 

The issues came on for hearing October 8, 1934, be¬ 
fore a single member of the Board, Hon. John M. Stern- 
liagen (R., p. 10). The Commissioner was represented by 
two members of the staff of his General Counsel (R., p. 
10). One Ambrose C. Brady, C. P. A. (R., pp. 10, 1G), who 
was not employed in Taxpayer's Tax Department but 
in its Industrial Department (R., pp. 35, 33), appeared and 
purported to represent the Taxpayer. Mr. Brady had 
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i 

no authority to represent the appellant (R., y\. 36) but 
appeared upon the hearing* at the unauthorized Request of 
another employee of the Taxpayer, under an entjre misap¬ 
prehension as to the office he appeared to exercise and the 
nature of the proceeding*. One witness was called (R., p. 
13) and gave seven answers and a half (R., pjp. 14-17). 
He was an auditor of the Taxpayer (R., p. 14) jand iden¬ 
tified a United States Treasury Department bank ex¬ 
aminer’s report (R., p. 16) of the Taxpayer in tlfie year in 
question and it was offered in evidence (R., p. tL7). The 
Commissioner’s counsel objected to it “as beimj: unquali¬ 
fied” since the witness was not the bank exaniiner who 
made it (R., p. 18). The objection was sustained and the 
proceeding ended in a colloquy. The counsel for the 
Commissioner made a motion for judgment inj favor of 
the Commissioner (R., pp. 13, 24) for the deficiency of 
$213.99 (R., j). 11) and the motion was granted (p., p. 24). 
After a long statement (R., pp. 24-26), the Presiding Mem¬ 
ber of tlie Board concluded that tlie evidence did [not estab¬ 
lish the worthlessness of tin* debts in 1930 (R., p. 26). 

On October 9, 1934, the Board Member filed a memoran¬ 
dum opinion (R., pp. 26, 27) which criticized the (sole piece 
of evidence offered—the carbon copy of the | bank ex¬ 
aminer’s report, stated that there was no proof of Tax¬ 
payer's ascertainment of the worthlessness otj the bad 
debts or of their actual worthlessness in 1930 (which was 
not in issue, as noted below), declared that the debts were 
not charged off until after the taxable year, and directed 
judgment for the Commissioner. Upon this memorandum, 
judgment signed by the Member was entered October 11, 
1934 (R., pp. 27, 28). This appeal therefrom was filed 
March 19, 1935 (R., pp. 138-144). 

The officers of Taxpayer in charge of its tax matters 
knew nothing of the application to the Boar<]l of Tax 
Appeals or of this cause or of its results until after the 
judgment was entered (R., p. 33). Mr. Bradv withdrew 
from his false position as nominal representative of the 
Taxpayer and Mr. Albert A. Jones was substituted De¬ 
cember 18, 1934 (R., p. 28). 
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On the same day Taxpayer filed a motion for re¬ 
hearing and retrial of the issues presented in the peti¬ 
tion upon the grounds (a) that Taxpayer had not been 
represented upon the trial by any authorized representa¬ 
tive or attorney; (b) that petitioner had a good and sub¬ 
stantial cause of action upon the merits, with valid proof 
to support it which had not been submitted; (c) that the 
form of trial had passed without any knowledge by the 
responsible officers and authorized representatives of the 
Taxpayer, and (d) that new evidence pertinent and mate¬ 
rial to the issues had been discovered since the judgment 
had been rendered, which would have affected the result of 
the trial and was not known or available to the Taxpayer 
until after the judgment had been rendered (K., pp. 
29-31). 

Without anv hearing, and even without anv notice of 
this motion to counsel (B., p. 2), Mr. Sternhagcn arbi¬ 
trarily denied it three days later (K., p. 134). This appeal 
is also taken from the order of December 21, 1934, denying 
that motion (R., p. 143). 

Then the Taxpayer filed with the Chairman of the United 
States Board of Tax Appeals a petition pursuant to Sec¬ 
tion 906 of the Revenue Act of 1928 for a review bv the 

% 

entire Board of Tax Appeals of the order denying the 
motion for a new trial and rehearing (R., pp. 134-136). As 
waiter of laic and not as a matter of discretion , the Chair¬ 
man of the United States Board of Tax Appeals on Febru¬ 
ary 20, 1935, entered an order denying the petition and 
application for Board review upon the sole ground that 
the statutes and the rules of the Board did not permit such 
a review (R., pp. 136, 137). This appeal is also taken 
from that order (R., 143). 

Because the record on appeal consists of only seven 
questions and fragmentary answers thereto, the parties 
have stipulated that the minutes of the proceedings before 
the United States Board of Tax Appeals shall be repro¬ 
duced verbatim (R., pp. 144, 145). Since the single exhibit, 
Petitioner’s Exhibit Xo. 1 for Identification, the Report of 
the National Bank Examiners to the Comptroller of the 


Treasury upon the affairs of the appellant as of Novem¬ 
ber 21, 1930, is a cumbersome and detailed docujnent, the 
parties have stipulated also that it may be presented to 
the court upon the argument without encumbering the 
record by printing it (R., pp. 137, 138). 

Errors Argued . 

1. The decision that Taxpayer was not entitled to 
deduct on its income tax return debts ascertained by it 
to be only partially worthless in 1930 because it did not 
charge them off on its books in that vear. 


2. The refusal to accept and receive in evidej 
tioner’s Exhibit No. 1 for Identification, the Nov 
1930 Report of National Bank Examiners to the 
Department. 


ice Peti- 
cniber 21, 
(Treasure 


3. The refusal to grant Taxpayer a retrial anjl rehear¬ 
ing of this cause upon the ground that it had not been 
represented upon the hearing by any authorized repre¬ 
sentative and had not presented its evidence or proof and 
had not been given its day in court. 

4. The refusal to grant a retrial and rehearing of this 
cause upon the ground of newly discovered evidence. 

5. The refusal as a matter of law of a reviejv by the 
entire United States Board of Tax Appeals of t!he order 
denying such retrial and rehearing. 


G 


POINT I. 


The decision below was contrary to the admitted 
facts and contrary to law. 

The record of the brief hearing below (R., pp. 10-2G) is 

exceedingly confused. We hold no brief for Mr. Bradv. 
* • * 

This was his first case (R., p. 15). It was also his last, for 

he has been disbarred for presuming to appear in it 

without authority. We feel, however, that the Presiding 

Member of the Board became confused also. Possiblv 

% 

this was due to the fact that Mr. Bradv was unable to 

furnish guidance. However, the [Member decided tin* 

facts contrary to the admissions in the pleadings and 

decided the law contrary to authority. 

• » 

Confusion is rampant in the record of the trial. Care¬ 
ful examination of the record makes it clear, however, 
that the Member decided two issues of fact, i. e: (1) 
that the bad debts in question were not proved to be 
worthless in 1930, the tax year; and (2) that there was 
no proof that they were ascertained to be worthless in 
that vear. These facts were not in issue in the case. 
They were admitted by the pleadings. 


The petition for redetermination annexes the “sixty- 
day letter” of September 21, 1933 (R., pp. 7-9) and the 
statement of income tax liability which was made a part 
of the latter. These are referred to as “Exhibit A” to 
the petition in paragraph II of the petition. They refer 
to the bad debts deduction (R., p. 7) in the following 
words: 


“At this conference your contention that vour com- 
pany should be entitled to an additional deduction 
for bad debts in the year 1930 amounting to $2,349,- 
347.96, which were ascertained to he worthless in that 
year but not actually charged off until subsequent 
years, lias been denied on the grounds that the debts 
in question were not actually charged off within the 
year 1930 as required by Section 23 (j) of the Rev- 
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enue Act of 1028. This office concurs in jthis deci¬ 
sion.” (Italics supplied.) 

The letter referred to was signed bv the Commissioner. 
It was further incorporated in the petition by paragraph 
IV which pointed out the error in the letter, objected to 
the refusal to decrease income by $2,349,347.96 additional 
bad debts, and stated that the error was in the applica¬ 
tion of Section (23) (j) of the Revenue Act of 1928. 

The answer of the Commissioner to these allegations 
(R., pp. 9-10) was to specifically admit the notice of defi¬ 
ciency and the phrase above quoted contained in it, and 
to admit by silence the allegations of paragraph IV of 
the petition and to deny merely that the admitted action 
of the Commissioner was error. 

Note that Mr. Bradv throughout the hearing relied 
upon the fact that there was only one issue: Whether 
the debts should have been charged off in |930 even 
though partially worthless. Certainly, that wasp the only 
ground stated in the petition for the rejection of an ad¬ 
ditional deduction for bad debts. Obviously, too, the 
answer of the Commissioner admitted that the claim had 
been rejected only because of failure to charge off the 
bad debts in 1930. The worthlessness of the bud debts 
and the fact that the Taxpayer ascertained them to be 
worthless in 1930 were admitted by the pleadings. 

In open court uj)on this hearing the counsel for the 
Commissioner recognized that admission and made a 
similar admission (R., pp. 21, 22). 

“Mr. Allen: It seems that in the inconke tax re¬ 
turn filed by this taxpayer for the calendar year of 
1930 the total of $349,577.19 bad debts was claimed. 
All of those claimed bad debts were allowed py the Bu¬ 
reau. They were ascertained to be worthless and had 
been charged off during the year 1930. 0n Decem¬ 
ber 14, 1932, the taxpayer filed an amended return 
for the year 1930 in which a total of $2|G98,925.15 
bad debts was claimed. That figure included the 
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total previously claimed in the original return and 
allowed by the Bureau. There was a difference, 
therefore, undisclosed, of the amount—of the dif¬ 
ference between those two figures, which was $2,349,- 
347.96. Those had debts comprising that difference 
had not been charged off in 1930. That was established 
by investigation by the Bureau and freely admitted 
by tlie taxpayer. The bad debts in that amount, 
therefore, ice re disallowed by the Bureau. 

“It seemed that the investigation developed, and 
it was also admitted by the taxpayer, that the bad 
debts in that additional amount not previously 
claimed ip the original return had not been written 
off until some time in June of 1931, and later in 1932. 

“Claim for refund for $282,135.75, based on the 
theory that the taxpayer should have been allowed 
a deduction of the total of $2,698,925.15, was filed. 
There is, therefore, no dispute about the. essential 
facts of the case and involving the administration of 
an express provision of the statute. 

“The situation left no choice to the Bureau, and 
we believe it leaves no choice to tlie Board as to what 
to do about the $2,349,347.96 of additional bad debts 
claimed in the amended return which had not been 
charged off on the boobs of the taxpayer during the 
taxable year, namely, the calendar year of 1930. I 
believe that opposing counsel will concede that the 
facts as I have stated them just now are correct. 

“Mr. Brady: That is right.” (Italics supplied.) 

Unfortunately, despite the condition of the pleadings, 
which raised no issue of fact upon the worthlessness of 
the bad debts or Taxpayer's ascertainment of that worth¬ 
lessness, but raised only an issue of law as set forth in 
paragraph IV of tlie answer, the Member took the posi¬ 
tion that these issues of fact remained to be tried and 
that no evidence was submitted in respect of them. This 
is clear from the following quotations from the remarks 
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of the Member upon the hearing* and from his 
dum opinion: 

“The Taxpayer offers to prove the worthlessness 
of t lie debt onlv bv tendering a document said bv 
tlie auditor of the bank to be in the possession of 
the bank, and purporting* to be the repoitt of the 
national bank examiner * * * With that j evidence 
excluded, there is nothing in the record to |establish 
the worthlessness of these debts. It mav be added, 
however, that if the evidence had been properly— 
or, rather, if the proffered exhibit had b(^en prop¬ 
erly identified by the national bank examiner who 
made it, it would still of itself, from the jdeeisions 
of the Board, not have been sufficient to justify the 
inference that the debts were worthless. Indeed, if 
tlie Board had considered at all what counsel has 
said as a description of the exhibit, it attempts not 
to state whether or not the debts are worthless, but 
onlv to classifv accounts of the Bank Examiner in 
respect of the Examiners appraisal of the probabil- 
itv of their ultimate recovery and whether or not 
the Examiner’s appraisal is a well-founded appraisal 
can onlv be determined bv knowing what it is the 
Examiner took into consideration * * *. 

“The Board has held in other connections besides 
banks, as well as what I said as to banks, that the 
statutory provision that debts to be deductible must 
be ascertained to be worthless, imposes tipon the 
Board the duty of determining whether jtliey are 
worthless or not in the light of the facts as to each 
debt, and that it may not abrogate that duty or func¬ 
tion by merely accepting the opinion of somebody 
else as to whether they were worthless. 

“You have to have before us, before yoi} can say 
the Commissioner was wrong, evidence to show that 
he was wrong, and if there happens to be a mere 
difference of opinion between a revenue agent, on 
the one hand, and a bank examiner on the other, 

I 

I 
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we are not up lie re to weigh the relative impressions 
of those two opinions. You have to have evidence 
that he was wrong. If there is a debt due from 
these people to the Taxpayer and the Taxpayer 
seeks to charge it off as worthless, lie must prove to 
the Board by evidence that the Taxpayer is not 
likely to receive that debt, and why, and show what 
investigation he made, and what facts have come to 
his knowledge. It is not enough, and we have held 
it time and time again, for the Taxpayer to put a 
man on the witness stand, whether he is an official 
of the coinpany or a bank examiner, and have him 
say, ‘In my opinion it was worthless, and, therefore, 
you have;to have the same opinion I have.’ You 
have got to determine that upon the facts. 

“I have discoursed thus at length on this subject 

only because the law on the subject does not seem 

to have been made entirely clear to the petitioner, 

and I think it is important that he should understand 

whv he cannot recover in this case. 

% 

“Let me. close this verv brieflv saving that the evi- 
deuce does not establish the worthlessness of the 
debt in 1930 and for that reason the determination 
of the respondent will be sustained" (K., pp. 24-26). 

The following is from the memorandum opinion (R., 
pp. 26, 27): 

“The Division, after hearing all of the evidence, 
is unable to find that the alleged amount constitutes 
a debt ascertained to be worthless in 1930, and it is 
admitted by the petitioner that the amount claimed 
was not charged oil until after 1930. The Division, 
therefore announced its conclusion of law that the 
deduction claimed by the petitioner was not allow¬ 
able, and sustained the respondent’s determination.” 

Admitting thgt Mr. Brady may not have understood the 
required methods of proof of worthlessness of bad debts; 
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it is, nevertheless, clear that the Member did n^t under¬ 
stand the issues in the case. If he had listened to the 
counsel for the Government, the Member would not have 
made the mistake lie did make in assuming that there 
was an issue of fact as to worthlessness and Ascertain- 
ment of worthlessness to be decided in the cas<i. 

That issue of fact was not raised in this case because 
the facts had been examined by the Commissioner’s rep¬ 
resentatives (R., pp. 7, 20, 21), as was admitted by the 
Government counsel upon the hearing. The| decision 
below was hastv, was announced at the close of the short 
hearing and was embraced in a memorandum opinion 
filed the following day. Perhaps, the haste was i provoked 
by what the Member termed the “inadequacy!” of Mr. 
Brady (R., p. 17). We are not unsympathetici with Mr. 
Sternhagen’s position. We do insist, however, that he 
should have taken time to examine the issues and the 
pleadings; and, if he could not understand Mjr. Brady, 
he should have listened to the counsel for the Commis¬ 
sioner who stated that the question involved was whether 
the Taxpayer had the right to deduct bad debts which 
had not been charged off during the taxable ye|ar (R., p. 
22). The decision so far as it is based upon failure to 
prove facts which were not in dispute was error and 
should be reversed. 

The Member also decided the case upon ail issue of 

law “that the amount claimed was not charged off until 

after 1930” (R., p. 27). This was the basis of tlhe “sixty- 

dav letter” and the foundation of the Comdiissioner’s 
* 

opposition. This issue of law Mr. Brady was j trying to 
meet (R., p. 12), citing: j 

Liberty Bank and Trust Company v.j Commis¬ 
sioner, 59 Fed. (2nd) 320. | 

Mr. Brady also pointed out that the rule in that case had 
been adopted by the Commissioner in 

General CounseVs Memorandum, No. 13,114; 
Cumulative Bulletin, XIII-1 (June, 1934), page 
116 (reproduced in Appendix). 
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The authorities hold clearlv that when a debt is ascer- 

* 

tained to be only partially worthless, under the Revenue 
Act of 19*28, it need not be written off in the tax year in 
order to be claimed as a deduction from income in coin- 
put in**: income tax. The foundation of these decisions is 
that the last clause of Section 23 (j) of the Revenue Act 
of 1928: “and when satisfied that a debt is recoverable 
only in part,, the Commissioner may allow such debt to 
be charged off in part” did not require that the charge-off 
be made within the taxable vear. 

•r 

The statute was changed in the Revenue Act of 1932 
to require that debts ascertained to be only partially 
worthless he charged off in the tax year, thus confirming 
by legislation the above interpretation of the intention 
in the Revenue Act of 1928 which is applicable here and 
which did not require such charge-off. 


“(j) Bad Debts .—Debts ascertained to be worthless 
and charged off within the taxable year (or, in the 
discretion of the Commissioner, a reasonable addition 
to a reserve for bad debts); and when satisfied that 
a debt is recoverable only in part, the Commissioner 
may allow such debt in an amount not in excess of 
the part charged off within the taxable gear, as a 
deduction." (Italics ours.) 


Revenue Act of 1<)32, Section 23 (j). 


The rule established in the Liberty Bank case has been 
followed in other cases arising under the Revenue Act 
of 1928: 

Citizens National Bank of Orange v. Commis¬ 
sioner, 74 Fed. (2nd) 604; 

Allie Turbeville, 31 B. T. A. 283; 

First Citizens Bank and Trust Company, 

32 B. T. A. 335. 


So, the Member made the mistake of believing that 
there was an issue of fact, and also decided the issue 
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of law contrary to authority. His hasty analysis of the 
statute indicates that he did not even refer to the Liberty 
Bank and Trust case, supra, cited by Mr. Brady: 

“As I understand the issues here, they do not in¬ 
volve either of the latter two provisions in that sub¬ 
division, but only the deductibility of these debts and 


the question of whether the debts were ascertained 
to be worthless in the taxable vear 1930, and are 

*- 'I 


deductible despite the admitted fact that they were 
not charged off until after the year 1930.f’ (Italics 


ours.) (R., p. 24.) 


I 

AVe shall deal more fully with Plaintiff’s Exhjbit No. 1 
for Identification,—the Report to the Treasury Depart¬ 
ment of the National Bank Examiners concerning the 
affairs of the Taxpayer on November 21, 1930 (including 
the specific bad debts which taxpayer held); but if Mr. 
Sternhagen had even looked at it, he would have seen in 
it the record of hundreds of these items which the bank 
examiners found to be only partially worthless, with the 
notation “loss conceded”. Arr. Brady called the Member’s 
attention to this (R., p. 20). There was no question that 
the bad debts sought to be deducted were based upon 
the Examiner’s report. The worthlessness of the debts 
and the ascertainment of that worthlessness were ad¬ 
mitted, as shown above. The Examiner’s report indicated 
which of these debts were only partially worthless, and, 
so, were deductible from income, even though n(^t charged 
off. 


Even if Air. Sternhagen had been right, and the counsel 
for the Commissioner wrong: that there was an issue of 
fact to be tried in this case, that issue should jhave been 
tried at that hearing or a later hearing. Uhfortunate 
Bradv, after having been scolded bv the Alember for his 
“inadequacy”, replied to a question of the Government 
counsel, that he did not intend to produce hffi rm ative 
evidence of the worthlessness of the debts included in the 
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Bank Examiner’s report. “Xo”, said Bradv, “We stand 
on the Bank Examiner’s report” (R., p. 17). The Member 
and Mr. Allen thereupon went into a colloquy as to how 
the coup de grace should be administered and disagreed 
upon it. The Commissioner’s counsel went into the facts 
at some length and Mr. Brady said (R., p. 20): 

“Mav I sav something? * * * We have had the field 

agents in the bank. We have given them all the 

information that thev have asked for on everv one 

« * 

of these points and it has been referred to Wash¬ 
ington from New York. These men have cooperated 
with them in everv wav so these figures have been 
checked back for 1930 and 1931 both as to what we 

i 

charged off and what the recommendations of the 
Bank Examiner have been.” 

Opposing counsel openly agreed with that statement and 
said: 

“I think that statement is correct. On the basis of 
1 lie consideration the claim in issue here was disal¬ 
lowed” (R., p. 20). 

Then the following ensued: 

“The Member: Have vou anv further evidence? 

i • * 

Mr. Bradv: That is all I have. We base it solelv 

upon that jand the charge-off on the books which had 

been ascertained to be charged off by the income tax 

men themselves with our cooperation. They had 

gone thoroughlv into these accounts. The books show 

exactlv what the evidence we chose to give here 

would show. We cannot show any more than that. 

* 

The books show exactly that” (R., p. 21). 

It is perfectly apparent that Brady thought that the 
field examination and the reports upon it were part of 
the record before the Board. Brady considered this a 
conference based upon the record which the Commissioner 
had made on the field examination (R., p. 36). The words 

i 
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we have quoted could mean only that the Taxpayer had 
ample proof which had already satisfied the field ex¬ 
aminers, except upon the legal question of the necessity 
to charge off the partially worthless debts in 1930. Only 
at the end of the hearing after further colloquy with the 
Commissioner’s counsel in which the latter dtated the 
facts of the case, did the Member enlighten Brady as to 
the proof which the Member would require tinder the 
Member’s misconception of the issues in the casp (R., pp. 
24-2G). That lecture on the required proof cajne at the 
end of the hearing as a decision and closed the hearing. 
The courts have conceived it to be the Member’s duty 
in such case to call for the proof on the is$ue which 
counsel indicates that he has available. 

“The rules of evidence in a hearing Ijefore the 
Board of Tax Appeals are not different fi*om those 
applied to civil procedure in the courts, except that 
the statutes and regulations should be construed lib¬ 
erally in favor of the taxpayer. * * * 

“Inasmuch as the evidence is most indefinite as to 
the exact value of the assets of the subsidiary cor¬ 
poration on March 1, 1913, and as the evidence dis¬ 
closes that it had considerable value at that time 
through its outstanding stock, its large operating 
plant and other assets, and in view of the exclusion 
of the testimony of witnesses on the technical ground 
that the books of the company were the best evidence, 
we are of the opinion that substantial justice in this 
case demands a new trial where the parties can be 
given an opportunity to adduce such testimony as 
they may have to offer pertaining to the real issues 
involved.” * * * 

“The decision of the Board, therefore, is reversed, 
and the case is remanded, with instructions to grant 
a full and complete new trial of the case.”I 

I 

Dempster Mill Mfg. Co. v. Burnet, 60 App. D. C. 

23; 46 Fed. (2nd) 604, 606. 
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“The hoard, in sustaining the commissioner’s mo¬ 
tion. foreclosed appellant’s right to submit proof as 
provided therein. In other words, appellant was de¬ 
nied an opportunity to prove its right. • * * 

“The board further held that there was no evidence 
in the record to the effect that appellant’s invested 
capital could not be determined, and that there was 
no evidence of the values of the mixed aggregate of 
tangible and intangible property acquired for stock 
and cash, and that therefore there was no proof of 
abnormal conditions. 

“It is conceded bv counsel for the government that 
the act of the board was due to an oversight and 
cannot well be defended, but he plants himself upon 
the rule that a litigant must seek to correct errors in 
the trial court before invoking the revisory power 
of an appellate court. This, we think, overlooks the 
provisions of the rule which provide that issues which 
do not invplve sections 327 and 328, supra, may be 
first disposed of by the board on motion, the pro¬ 
cedure adopted in this case, but it further provides 
that if issues are involved as provided for in section 
328, hearing shall be had and proof accepted by the 
board. This was not done in the present case. 
While appellant may have been lax in not urging 
this point after the decision of the board, we think 
that he is entitled to his day in court, of which he 
has been deprived. 

“The decision of the commissioner is reversed, and 
the cause ps remanded for further proceedings not 
inconsistent with this opinion.” 

L . J. Christopher Co. of Delaware v. Commis¬ 
sioner, GO App. D. C. 3G8; 55 Fed. (2nd) 530, 
532. 

“The answer denied the material allegations of 
section 5 (a) of the petition ‘inconsistent with or 
contrary to the determination of the Commissioner 
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as set forth in the deficiency letter’. If the allega¬ 
tion of the petition referred to was admitted there 
was no need of evidence to support it. 

“The pleadings are susceptible of the interpretation 
that the allegation was admitted, but th^t is not 
entirely free from doubt. However, it is! apparent 
that the point was not deemed to be material by 
either petitioner or respondent in the proceedings 
before the Board, and the Board did not consider 
it. In this situation it would be just and fair to 
both sides that evidence be admitted on 1 his point, 
and a decision be had upon the question by the 
Board. 

“The petition is granted. The judgment of the 
Board is reversed, and the case is reminded for 
further proceedings not inconsistent with this opin¬ 
ion.” 

Alger-Sullivan Lumber Co . v. Commissioner, 

57 Fed. (2nd) 3, 5. 

“In addition to this, it appears from the record 
that petitioner is entitled to relief; and we will not 
turn him out of court because he may have miscon¬ 
ceived his remedy. As we have said befojre, courts 
exist to do justice, not to furnish a foruijn for the 
technical skill of counsel. In reviewing a decision 
of the Board, we are given broad powers to affirm, 
modify, or reverse it ‘as justice may require’ (26 
U. S. C. A., sec. 1226); and we do not think that jus¬ 
tice requires that a petitioner with a meritorious case 
be turned out of court upon any such technical 
ground.” 

Virginia-Lincoln Furniture Corp. v. j Commis¬ 
sioner, 56 Fed. (2nd) 1028, 1033. 

“Thereupon the Board member conducting the 
hearing said, ‘The issue is drawn as to whether the 
loss occurred in 1926 or 1927’. 
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“But that was not the issue before the Board. * * * 
The issue before the Board therefore was whether 
the loss occurred in 1927. * * * 

“This appeal presents two principal questions: (1) 
Bid the Investment Company sustain the burden of 
establishing that the loss occurred in 1927, and (2), 
if it did not should the case be remanded for re¬ 
hearing to give the Investment Company an oppor¬ 
tunity to produce additional evidence of the worth¬ 
lessness of the stock in 1927, in view of the admission 
of the Commissioner that the loss occurred in 1926 
and the erroneous statement of the issue.” 

“The Investment Company was no doubt misled 
by the Commissioner's admission that the stock of 
the Tampa Company became worthless in 1926, and 
the erroneous statement of the issue at the hearing 
in which counsel for the Investment Company, the 
Commissioner, and the Board member conducting the 
hearing joined. 

“We are persuaded that on a rehearing the Invest¬ 
ment Company will probably be able to establish that 
such stock became worthless during 1927. If this be 
true, the deduction should be allowed. 

“We conclude that the Investment Company should 
be given an opportunity to produce further evidence, 
and accordingly the case is remanded to the Board 
for rehearing on the correct issue.” 

Wyoming hiv. Co . Ltd. v. Commissioner, 70 Fed. 

(2nd) 191, 192, 194. 

“Under all of the circumstances, we think it would 
be promotive of justice in this instance to remand 
the case for further hearing. The taxpayer should 
be given the opportunity of offering evidence to show 
that it suffered a loss and also the extent of its loss. 

i 

If the proof be sufficient to sustain a finding of the 
amount of such loss, that sum should be deducted 
from the said $50,000. If no such loss be estab- 
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lished, then the sum of $50,000 should be included 
as part of the taxpayer’s income. 

‘‘The order of the Board of Tax Appeals is re¬ 
versed, with directions to proceed in accordance with 
the view herein expressed.” 

Commissioner v. Lang well Real Estate Corpora¬ 
tion, 47 Fed. (2nd) 841, 842. 

“Upon a review in this class of cases, we are given 
the ‘power to affirm or, if the decision of the Board 
is not in accordance with law, to modify or [to reverse 
the decision of the Board, with or without jremanding 
the case for a rehearing, as justice may require’. 
Section 1003 (b), Revenue Act 192G, pt. 44 Stat. 
110 (2G U. S. C. A., sec. 1226). Questions of fact 
are exclusively for the Board, except that we may 
consider whether its findings are supported by any 
substantial evidence. Senate Committee Report 52, 
Sixty-Ninth Congress, First Session, p. 36. 

“We are of the opinion that justice requires a 
reversal of the decision, and that the qtse be re¬ 
manded for rehearing; and such will be ithe order, 
without costs.” 

Royal Pack mg Company v. Commissioner, 

22 Fed. (2nd) 53G. 

“Notwithstanding this state of affairs, thje Commis¬ 
sioner failed to make anv allowance for the tax- 
payer’s expenses and assessed the tax on the gross 
receipts; and this action was affirmed by the Board. 
The only explanation offered in this court is that 
the evidence before the Board did not disclose the 
amount of the expenses incurred; that tihe burden 
of proof in a case of this sort is upon the taxpayer 
and therefore the Board was obliged to affirm the 
Commissioner’s determination. It is settled that the 
taxpayer has the burden of proof by a humber of 
decisions of the Supreme Court. * * * But we do 
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not think that this rule so restricts the powers of 
the Board as to require it to countenance an obvious 
injustice. ‘The Board of Tax Appeals is not a 

court. It is an executive or administrative board.’ 

* * * 

“The Board had ample power under the statute 
to require the production of additional evidence when 
it became clear that it could not do justice to the 
taxpayer by reason of the deficiencies in the record 
before it. It was unquestionably incumbent upon the 
taxpayer to offer the testimony in the first instance, 
and cases arise where the moving' party must suffer 
the consequences of his own neglect. Here, however, 
the Board’s own opinion showed that the Commis¬ 
sioner’s action was wrong in a material respect. The 

information to correct the mistake was readilv ob- 

•» 

tamable from the same source as that from which 
tlie gross receipts of the taxpayer were ascertained. 
Under these circumstances, the Board should have 
deferred its decision until testimony showing the 
amount of the deductions to which the taxpayer was 
entitled was introduced, and then have redetermined 
the deficiencv. The decision of the Board will there- 
fore be reversed and the case remanded in order that 
the course indicated may be followed. This action, 
we think, is authorized by the powers vested in this 
court by tl^e Revenue Act of 1926, sec. 1003, 44 Stat. 
110, 26 U. S. C. 1226 (26 USCA Sec. 1226), where it 
is provided that the Circuit Court of Appeals shall 
have power to modify or reverse a decision of the 
Board, if not in accordance with the law, with or 
without remanding the case for a rehearing, as jus¬ 
tice may require. In a number of instances, Circuit 
Courts of Appeals have remanded cases for rehear¬ 
ing when it seemed necessary in order to do justice 
to the parties. It does not appear in these cases that 
new evidence was available; but in the instant case 
the evidence is known to exist and it would be an 

i 

abuse of discretion to decline to receive it. # * * In 
addition, there is the well-established rule that an 
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appellate court lias the power, without determining 
and disposing of a case, to remand it to j the lower 
court for further proceedings if the case! has been 
tried on a wrong theory, or the record is not in 
condition for the appellate court to decidej the ques¬ 
tion presented with justice to all parties concerned.” 

Underwood v. Commissioner, 56 Fed. j(2nd) 67. 


“The Board of Tax Appeals is not a court. It is 
an executive or administrative board, upon the de¬ 
cision of which the parties are given an opportunity 
to base a petition for review to the cojirts. Old 
Colony Trust Co. v. Commissioner, 279 tT. S. 716, 
725. On review the courts mav modify or reverse a 

decision of the Board only when it is not in accord- 

* 

ance with law. 

“In speaking of the scope of review of adminis¬ 
trative boards, the Supreme Court in Phillips v. 
Commissioner, 283 U. S. 589, 600, said: j 

‘It has long been settled that determinations of 
fact for ordinary administrative purposes are not 
subject to review. * * # Such administrative find¬ 
ings on issues of fact are accepted by tl^e court as 
conclusive if the evidence was legally sufficient to 
sustain them and there was no irregularity in the 
proceedings.’ 

“In Tagg Bros. & Moorehead et al. v. United States 
et al., 280 U. S. 420, 442, the court said: 

Tt has been settled in cases arising under the 
Interstate Commerce Act that if an order rests 
upon an erroneous rule of law, Interstate Com¬ 
merce Commission v. Diffenhaugh, 222 U. S. 42; 
or is based upon a finding made without evidence, 
Chicago Junction Case, 264 U. S. 258, 263; or upon 
evidence which clearly does not support it, Inter¬ 
state Commerce Commission v. Union Pacific B. 
R. Co., 222 I J. S. 541, 547; New England Divisions 
Case, 261 U. S. 184, 203; Colorado v. United States, 
271 U. S. 153, 166, the order must be sdt aside.’ 
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“In hit erst air Commerce. Commission v. Louisville 
& Nashville Co ., 227 IT. S. 88, 91, the court said: 

‘In the comparatively few cases in which such 
questions have arisen it has been distinctly recog¬ 
nized that administrative orders, quasi-judicial in 
character, are void if a hearing was denied; if that 
granted was inadequate or manifestly unfair; if 
the finding was contrary to the “indisputable char¬ 
acter of the evidence”. Tang Tun v. Ed sell, 223 
V. S. G73, 081; Chin Yoh v. United States, 208 U. S. 
8, 13; Low IT 'ah Suey v. Backus, 225 U. S. 460, 
408; Z ah on ait e v. Wolf , 220 U. S. 272; or, if the 
facts found do not, as a matter of law, support 
the order made’.” 

Luella Hoyt Slayton v. Commissioner, 

70 Fed. (2nd) 497. 

If, by an amendment of the pleadings of the Commis¬ 
sioner or otherwise, proof is required as to the partial 
worthlessness of bad debts in 1930 and the ascertain¬ 
ment by Taxpayer of their worthlessness, it can be fur¬ 
nished. The first examination by the Commissioner re¬ 
ferred to upon the hearing, and the books of the Tax¬ 
payer mentioned by Mr. Brady disclose these. Indeed, 
a second thorough examination recently made by the 
Commissioner has established that bad debts of the Tax¬ 
payer in 1930 were partially worthless to the amount of 
$2,999,490.00; that this worthlessness was partial in 
each case, and to that extent the debts were ascertained 
to be worthless by the Taxpayer in 1930. There can be 
no question that the Taxpayer has a good and substan¬ 
tial cause of action upon the merits in respect of the 
overpayment of its tax (R., pp. 33, 34). All the Taxpayer 
seeks is an opportunity to present the facts to the Board 
of Tax Appeals. 


POINT II. 


The refusal to receive in evidence Petitioner’s Ex¬ 
hibit No. 1 for Identification was reversible error. 

i 

J 

Mr. Brady began to question the auditor of] the Tax¬ 
payer as to the charge-off of bad debts (R., p. 14) and 
qoimsel for the Commissioner objected. Mr. B|rady then 
said that he did not know whether he was permitted to 
submit the Bank Examiner’s report as evidence or not 
(R., p. 15). The Member suggested that he try to get it 
in evidence (R., p. 16) and Mr. Brady offered it. The 
Member pointed out that it was not identified and the 
witness specifically identified the paper as the Bank Ex¬ 
aminer’s report for 1930 (R., p. 16) and continued: 

“This is the National Bank Examiner’s] report of 
the condition of the Bank as of November* 21, 1930, 
of the Chatham Phenix National Bank and Trust 


Company, showing the condition of the Ba 
ing the recommendations for charge-offs of 
and all the information in connection with tl 
of the Bank.” 


The witness was then asked how the report] classified 


ik, includ- 
bad debts 
e solvencv 


bcause the 
it ness who 


the debts and another objection was made b 
report had not been offered in evidence. The w 
attempted to describe the nature of the report was 
abruptly silenced by the Presiding Member wlfo then at¬ 
tempted to describe the inadequacy of Mr. Brddy (R., p. 
17). Mr. Brady then offered the report in evidence and 
the Commissioner’s counsel objected “to its introduction 
as being unqualified”. He further objected because the 
witness was not the Bank Examiner and had not identified 

the document in anv authoritative wav and wJs not sub- 

•> % 

ject to cross examination regarding the contents of the 
report. 

The Member urged the Commissioner’s counsel to ex¬ 
amine the document for other objectionable features (B., 
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p. 19) and the Commissioner’s counsel described it disre¬ 
spectfully. 

The document was a carbon copy of a long detailed re¬ 
port. It was labelled upon its face “Report of Examina¬ 
tion of Chatham Phenix National Bank and Trust Com¬ 
pany as of close of Business November 21, 1930”, and bore 
the imprint of the office of tlie Chief National Bank Ex¬ 
aminer (R., p. 19). It consisted of about 200 sheets. It 
was typewritten on Government paper. It had been spe¬ 
cifically described in paragraph V (c) (2) of the petition 
for redetermination (R., p. 3). It was addressed to the 
Comptroller of the Treasury Department of the United 
States, the same Department in which the Commissioner 

has his Internal Revenue Bureau. It was obviouslv the 

* 

carbon copy of an original report. It analyzed each ac¬ 
count of the Taxpayer’s bad debts and made a notation 
on each account conceded to be a loss (R., p. 20). It had 
been checked bv the field agents of the Commissioner and 
their reports had been forwarded to Washington in re¬ 
spect of it (R., p. 20). 

This report was offered to show in summary form which 
accounts of the Taxpayer constituted bad debts and which 
of these bad debts were partially worthless. This informa¬ 
tion clearly appears in the document itself. 

No objection was made upon the ground that the copy 
was not certified. Certification must, therefore, be deemed 
to have been waived. 

United States Supreme Court General Buies, 

No. XVI. 

If certification had been asked, it could have been supplied. 
As a document of the Treasury Department examined by 
the Internal Revenue Bureau of that Department, it was 
natural that no certification should have been demanded. 
The statute made a certified copy of it evidence in all 
places and courts. 

Act June 3, 1864, c. 106, Sec. 2; 13 Stat. 100; 
R. S. Sec. 884; 2G U. S. C. A., Sec. 6G3. 


The objection that the report was not certified having 
been waived, there remained only two: That it had not 
been identified; and that it was not presented by! the Bank 
Examiner who could be cross-examined upon it. It had 
been identified in unmistakable terms by the auditor of 
the Bank, as quoted above. It is idle for tlnjj Member 
in his opinion to describe the exhibit as “a batch of papers 
said by an employee of the Bank to have bqen in the 
files of the Bank as the report of the National Bank 
Examiner.” It had been clearly identified as fhe report 
of the Examiner (R., p. 16). Likewise, the statement in 
the memorandum opinion that “the report contained no 
text to indicate what it was or what was its foundation,” 
was woefullv inaccurate and without basis. The counsel 
for the Commissioner, as quoted above, had reakl into the 
record the designations which identified it as an official 
report of the Treasury Department. The auditor was 
subject to cross-examination upon his identificatjion of the 
report, but, in the absence of such cross-examiiiation, the 
identification was complete and uncontradicted. That ob¬ 
jection, therefore, was untenable. 

There remains the objection that it was not put in evi¬ 
dence by the Bank Examiner. If this is a tenable objec¬ 
tion, it requires the Taxpayer to prove its case by the 
employees of the Treasury Department which contests the 
case. That would be obviously unfair. The report con¬ 
cerned the financial condition of the Bank and of the debts 
due to it. Who could better discuss these than the audi- 

i 

tor of the Bank? He was a fit subject for an intense and 
detailed cross-examination upon the report. was pre¬ 
sented for the purpose, but his attempt to even character¬ 
ize the report was shut off brusquely by the! Presiding 
Member (R., p. 17). | 

Therefore, the exclusion of the report, upon the two 
untenable objections made to it, was error, '“This court 
wall observe from a mere examination of the document 
that it is not only a vital index and digest upon the ques¬ 
tion of bad debts but that it is a detailed and circum- 
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stantial report upon the very issue involved in this ease: 
'Which of the debts were partially worthless in 1930? 

The Presiding Member did not conform to one salutarv 
rule of evidence which governed this proceeding, however 
technical he may have been in other respects, for he failed 
to “take and report so much thereof, or make such a 
statement respecting it as will clearly show the character 
of the evidence, the form in which it was offered, etc.” 

Unitefl States Supreme Court Equity Buies, 

XL VI. 


Because the evidence offered was competent to prove 
the Taxpayer’s case and was excluded illegally, the cause 
should be reversed and remanded for a new trial. 

S. G. Sample Co. Ltd . v. Commissioner, 

23 Fed. (2nd) 671; 

B. Hoe &' Co. v. Commissioner, 

30 Fed. (2nd) 630. 

The Bank Examiner’s report is made prim a faeie evi¬ 
dence of material facts in such a case as this: 

“Where banks or other corporations which are sub¬ 
ject to supervision by Federal authorities (or by 
State authorities, maintaining substantially equivalent 
standards) in obedience to the specific orders, or in 
accordance with the general policy of such super¬ 
visory officers, charge off debts in whole or in part, 
such debts shall in the absence of affirmative evidence 
clearly establishing the contrary, be presumed to be 
worthless or recoverable only in part as the case 

mav be.” 

% 

Art. 191, Bey. 77 (under the 1928 Act). 
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POINT III. 

The United States Board of Tax Appeals should 
have granted a retrial and rehearing because tax¬ 
payer was not represented upon the trial by 
thorized representative, had not presented its proof, 
and had not been given its day in court. 


s are un- 
the case 


A motion was filed below, on December 18, ltf34, for a 
retrial and rehearing. One of the grounds of tlijis motion 
was that the Taxpayer had not been represented by any 
authorized person upon the trial and had no opportunity 
to put in its proof (R., pp. 29-31). As to this ground, the 
motion was based upon the affidavit of Charles C. Clough 
verified November 22, 1934, of Ambrose C. Brady verified 
December 14, 1934, and of Charles W. West oil, verified 
December 8, 1934 (R., pp. 32-38). These affidavi 
denied. The Member of the Board who heard 
summarily denied the motion on December 21, 1|934, with¬ 
out giving notice thereof to counsel and without a hear- 
ing (R., p. 2). | 

Charles C. Clough is the Comptroller of th^ banking 
corporation which succeeded the Taxpayer, holding the 
office corresponding to that of Treasurer, witlil complete 
control and supervision of all tax matters of the Tax¬ 
payer (R., p. 32). Several days after the Board decision 
in this case, he first learned that an employee of the 
Tax Department had been conducting the correspondence 
with the Internal Revenue Bureau in this matter in the 
personal name of the employee and had requested Mr. 
Brady who was employed in the Industrial Department 
to present the matter to the Board of Tax Appeals. This 
was entirely unauthorized by the Tax Department and 
was a presumption without any warrant whatever (R., p. 
32). The officers of the Taxpayer in charge of tax matters 
did not know of the proceeding below and h^id no op¬ 
portunity to present Taxpayer’s claim or the evidence 
supporting it. The action which minor employees of the 
Taxpayer presumed to take in this matter was entirely 
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beyond tlio scope of their authority and contrary to their 
instructions (R., p. 34). 

The foregoing facts are borne out bv the affidavit of 
Mr. Brady himself, likewise undenied (R., pp. 35-37). He 
was a certified public accountant and had never been con¬ 
nected with the Tax Department or the tax matters of 
tlie Taxpayer. Another employee, saying he wished to 
present this case to tlie Board of Tax Appeals, asked 
Mr. Brady to become admitted to practice before the 
Board so that he could present the matter. Mr. Brady 
thought that the Board was an informal body conducting 
“round table discussions” of tax matters (R., p. 35). He 
did not prepare the case but merely glanced at the Bank 
Examiner’s report, obtained his authority from the Board 
of Tax Appeals (which is granted to certified public 
accountants without examination), and set out for Wash¬ 
ington. His misunderstanding of the nature of the pro¬ 
ceeding and of his part in it was complete. He found 


himself faced with an 


extraordinary 


situation and in 


the position of representing his employer in a tax matter 
about which he, knew nothing. He thought he was obliged 
to go on and present the matter since the case had been 
called and did not. know it was possible to get an ad¬ 
journment (R., p. 37). He simply put in the copy of the 
report which, lie was told, was all that was required. 

The notice of hearing had been received bv Charles 
W. Weston, a Vice-President of the Taxpayer’s suc¬ 
cessor. He had previously signed the petition for re¬ 
determination at the request of an employee of the Tax 
Department and when he received the notice of hearing, 
he sent it to that employee (R., pp. 37, 38). He did not 
give any authority to the minor employees to handle the 
case themselves; but presumed that it was being handled 
like other lawsuits by attorneys for the Taxpayer. How¬ 
ever, obviously for his own aggrandizement, an unauthor¬ 
ized minor employee, without word to his superiors, went 
to Washington accompanied by another employee qualified 
to speak before the Board, and tried to muddle the case 
through. Whatever may be said of the state of affairs 
in a large corporation like the Taxpayer which permitted 
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such surreptitious conduct to he successful, it is clear 
that no one in authority in the matter had any knowledge 
of the case until after the judgment was rendered nor 
any opportunity to present the proof which was admittedly 
available. 

The affidavits furnish indisputable proof that the Tax¬ 
payer's tax lias been redetermined without any proof, 
due to the betrayal by its own employee of his duty in the 
matter. The Taxpayer was entitled to a full review of 
its tax liability and its claim for overpayment of taxes. 
This it did not receive, due to no fault of its oWn. The 
interference of unauthorized employees shoulcj not be 
imputed to the Taxpayer as neglect or as notice. Had 
the Taxpayer received no notice of the hearijng, it is 
clear that the Board should have granted a |*ehearing 
upon the explanation of the facts. That, in effect, is 
what happened here, and rehearing should have been 
granted. 


There can be no question as to the power of the Board 
to grant a rehearing and retrial. 

Ilelrering v. Continental Oil Co., G3 App. D. C. 5; 
68 Fed. (2nd) 750; cert, denied 292 Lf. S. 627; 

U. S. ex rel. Dascomb v. Board of Tax\ Appeals, 
56 App. 1). C. 392; 16 Fed. (2nd) 337 ;| 

Burnet v. Lexington lee and Coal Co .j 62 Fed. 
(2nd) 906. ‘ | 

Rehearing has been granted on appeal in a case such 
as this when obvious mistakes crept into the decision by 
the unauthorized interference of a layman, although four 
years had elapsed after the decision became final. In 
the case at bar decision had not become final. 

La Floridienne J. Buttgcnbach & Co. v. Commis¬ 
sioner, 63 Fed. (2nd) 630. 

The Board has repeatedly granted new trials. 

TF. N. Stores, 7 B. T. A. 375; 

Belianf Leasing Company, 1 B. T. A. 7)28; 
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C. W. Hull Company, 10 B. T. A. 614; 

Julia A. Strauss, 2 B. T. A. 598; 

B. R. McGrath, 6 B. T. A. 1089; 

E. T. Meredith, 2 B. T. A. 290; 

Iberville Wholesale Grocery Company, 

17 B. T. A. 235; 

II. C. Gowran v. Commissioner, 32 B. T. A. 820. 

“In the pending case, Iiowever, the new matter was 
not introduced by the parties but by the Board itself, 
and the subsequent course of the proceedings should 
have been shaped with this circumstance in mind. A 
sharp issue was raised as to a point upon which the 
parties had theretofore agreed, and although some 
evidence bearing on the subject had been put in the 
record in connection with the other transactions, it 
was obviously inadequate for the purpose now under 
discussion, for the Board itself said that it was diffi¬ 
cult to tell from the available facts what had taken 
place. In this emergency, the Board might well have 
ordered a rehearing upon its own motion, and in 
any event, should have granted the Commissioner’s 
motion to that end. Even after a full trial below, an 
appellate court has the power to remand a case for 
further proceedings if it has been tried on a wrong 
theory, Underwood v. Commissioner (C. C. A.), 56 
F. (2d) 67, 73; and it cannot be doubted, in view of 
the purpose for which the Board was established and 
of the statutes governing its procedure, that it has 
equal power to do full justice to the parties while 
they a re | still before it. Cf. llelvering v. Rankin, 
295 IT. 8. 123, 55 S. Ct. 733, 79 L. Ed. 

“We express no opinion on the merits of the ques¬ 
tion. The second transaction was so near in point 
of time, and so similar in purpose to the third, that 
there is ground for the taxpayer’s contention. But 
a decision cannot be properly reached until all the 
facts are disclosed. The case must therefore be re¬ 
manded for further proceedings in which the Board 
should also pass upon the contentions of the tax- 
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payor, hereinbefore mentioned, that the sum 0f $7,500 
received by it as a liquidating dividend fromj Stevens 
& Wood, Inc., in 1926, should not be included in its 
net income, and that it should be allowed 'the sum 
of $51,950.73, its net loss in the year 1925, as a de¬ 
duction carried forward into the vear 1926.” 

* 

Helveriny v. Edison Securities Corporation, 

78 Fed. (2d) 85, 91-92. 

Kansas City Southern By. v. Commissioner 4 
75 Fed. (2d) 786, 790; 

Taylor v. Commissioner, 70 Fed. (2d) 619, 621; 
Helve ring v. Taylor, 293 U. S. 507; 79 L. Ed. 
623, 629. 

Numerous cases hold that the Board upon a motion for 
a rehearing must use its sound discretion. There was 
no judicial discretion exercised here. The denial of the 
rehearing and retrial was arbitrarv and liastv. 

“Granting that the Board had the right to exer¬ 
cise a judicial function, and hence, was vested with 
some discretion, that discretion was a judicial and 

not an arbitrarv one. We are of the vie\V that it 

* 

was the duty of the Board to consider thi$ compe¬ 
tent and material evidence which had been Regularly 
taken, and that its action in suppressing itj was an 
abuse of its discretion.” 


Garden City Feeder Company v. Commissioner, 
75 Fed. (2d) 804; 

Rhode Island Hospital Trust Company v. Com¬ 
missioner , 29 Fed. (2d) 339. j 

Justice certainly requires that there be a rehearing of 
this case and there is no question of the powet of this 

court to remand the case for such a rehearing. 

| 

Act of February 26, 1926, c. 27, Sec. ioos (h ); 
44 Stat. 110; 26 U. S. C. A., Sec. 641 (k). 

Many authorities requiring such a disposition of the 
case have been cited and quoted under Point I of this 
brief and we forbear to repeat the citations. 
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POINT IV. 

A retrial and rehearing should have been granted 
on account of the newly discovered evidence. 

The motion of December 18, 1934, was based upon the 
second ground that the Taxpayer, after the entry of 
judgment, had discovered new evidence, vital to the is¬ 
sues, not cumulative, and of a nature to prove both the 
worthlessness of the bad debts in 1930, and Tax- 
paver's ascertainment of that worthlessness in that vear. 
This part of the motion was based upon affidavits and 
exhibits (R., pp. 38-133). These affidavits are likewise un¬ 
contradicted. The motion was summarilv and arbitrarily 
denied within three davs without notice and without 
hearing (R., p. 134). 

The new evidence is described fullv in the affidavits. 
It consisted, briefly, of large files of correspondence, re¬ 
ports, and similar data in respect of a great number of 
debts shown to be worthless in part by the Bank Exam¬ 
iner's report, Petitioner's Exhibit Xo. 1 for Identification 
(R., pp. 41-33). Another part of it consisted of confiden¬ 
tial memoranda sheets, credit statements, financial state¬ 
ments and correspondence in respect of approximately 
200 debtors whose debts are referred to in that Exhibit 
(R., pp. 53-88,). The first lot of documentary evidence 
mentioned was found in various places in ten branches 
of the taxpayer. The second lot was discovered in vari¬ 
ous files. In the personal file of one of the Vice-Presi¬ 
dents not connected with the Tax Department, another 
confidential memorandum in respect of the ascertainment 
of worthlessness of the bad debts in 1930, was discovered 
on November 2(>, 1934 (R., pp. 88-90). Records of the 
proceedings of the Management Committee of the tax¬ 
payer, being the only copy of those minutes, were found 
in a storage vault on November 27th, 1934, by a stenog¬ 
rapher who had once worked for the manager of the 
Credit Department. Among these, a letter from the 
Comptroller of the Currency of the Treasury Department, 
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dated June 2nd, 1930, setting forth specific items of bad 
debts, was found on the same day (R., pp. 90-92). The 
letter is reproduced in the Record at pages 93 to 98. 

On November 23rd, 1934, there was found in the book 
vault more original correspondence with the Treasury 
Department, dealing with the bad debts of 1930, and the 
ascertainment of their worthlessness. This correspond¬ 
ence is reproduced in the record at pages 117 to 133. 

None of this new documentary evidence was ljniown to 
the head of the Tax Department prior to November 15th, 
1934 (R., p. 39). None of them was known to the Assistant 
Comptroller (R., p. 52), to the assistant to the Comptrol¬ 
ler (R., ]>. 53), to the employees of the Tax Department 
(R., pp. 101, 102, 103), nor to Mr. Brady who appeared 
upon the hearing below (R., p. 104). Neither were they 
known to the employee of the Tax Department who under¬ 
took to involve Mr. Brady in the case (R., p. llil). 

In addition, new* evidence by testimony of witnesses 
was discovered, as described in the affidavits at pages 
99, 113, 114. The testimony is material, relevant and 
determinative of the issues, and goes to the merits of 
the case. 

Certainlv, this testimonv should be received. Much 

of it was not available to anvbodv among the thousands 

of employees of the taxpayer, and was discovered under 

the unusual circumstances described in the affidavit. 

Mr. Bradv swears that none of it was available to him 
* 

when lie appeared before the Board (R., p. 104).| 

The Board has power to grant new trials aiKjl rehear¬ 
ings under the cases cited in Point III of this brief. It 
has granted such retrials and rehearings on ndwvly dis¬ 
covered evidence much less vital than that produced here: 


Kohulcu Plantation Company v. Commissioner, 
13 B. T. A. 292; 

Waimanalo Sugar Co. v. Commissioned, 13 B. 

T. A. 323; ' _ | 

Buckeye Producing Co. v. Commissioner, 15 B. 
T. A. 435. 
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The power and the duty to grant a new trial or a re¬ 
hearing in the exercise of sound judicial discretion, is 
sustained bv the highest authority. 


Bankers Pocahontas Coal Company v. Burnet, 
287 U. S. 308, 77 Lawyer’s Ed. 325; 

Underwood v. Commissioner, 

56 Fed. (2nd) 67 supra. 

The arbitrary, hasty, refusal of tlie Board Member to 
grant a new trial for the newlv discovered evidence in this 
case was not a judicial exercise of sound discretion and 
should be reversed. 


POINT V. 


Review by the entire United States Board of Tax 
Appeals of the order of December 18th, 1934, should 
have been granted below. 

There can he no doubt that the Taxpayer exhausted 
every possibility in its search for justice before the Board 
of Tax Appeals. On January 17th, 1935 (R., p. 2) Tax¬ 
payer filed an application to the Chairman and to the 
United States Board of Tax Appeals (R., pp. 134^136) for 
a review by the entire United States Board of |Tax Ap¬ 
peals of the report of Mr. Sternhagbn embraced in his 

tion was 
partook 


arbitrary order of December 21st, 1934. The pet 
denied on February 20th, 1935, by an order wliicl 
of the nature of an opinion (R., pp. 136, 137). 


The denial of review was made solely as a matter of 
law and not as a matter of discretion: 


“Only division reports which form the basis for 
the entry of the final decision in the proceedings are 
referred to the full Board for review under 

i 

of the Board and the applicable statutes. Sificli a re¬ 
port was the memorandum opinion entered in this pro¬ 
ceeding by Division Xo. 10 (Sternhagcn), October 9, 
1934. Orders bv division members on motions such 
as petitioner’s motion to set aside judgment and for 
retrial filed December 18, 1934, and denied December 
21, 1934, are not under the rules of the Board and 
the applicable statutes, referred to the fufl Board 
for review. 

“Accordingly, petitioner’s ‘Petition and 
tion for Board Review of Division order of December 
21, 1934,' is hereby denied” (R., p. 137). 


The applicable statute under which the applicf 
made was: 


“(a) Hearings, determinations, and reports. A divi- 


Appli ca¬ 


tion was 


sion shall hear, and make a determination upon, any 
proceeding instituted before the Board and any mo¬ 
tion in connection therewith, assigned to such division 


by the chairman, and shall make a report of any such 
determination which constitutes its final disposition 
of the proceeding. 


“(b) Effect of action by a division. The report of 
the division shall become tlie report of the Board 
within 30 days after such report by the division, un¬ 
less within such period the chairman has directed that 
such report shall be reviewed by the Board. Any 
■preliminary action by a division which does not form 
the basis for the entry of the final decision shall not 
be subject to review by the Board except in accordance 
with such rules as the Board may prescribe. The re¬ 
port of a division shall not be a part of the record in 
any case in which the chairman directs that such 
report shall be reviewed by the Board." (Italics ours.) 


Act of Mai/ 29, 192$, c. $92, Sec . 601; 49 Slat. 
$71, 26 U. S. (\ A., Sec. 61$. 


3Ve cannot find that the statute has been interpreted 
by the courts, although this court has considered it in one 
case. 


U. S. Board of Tax Appeals v. U. S. ex rel. 
McCandless, 3S App. I). C. 222; 20 Fed. (2nd) 
1000; cert, denied 278 V. S. 021. 


The substance of the ruling below is that denial of a 

motion to set aside a judgment and for retrial is not the 

report of a division of the Board. The decision below 

classifies a motion for retrial and rehearing with “pre- 

liminarv action bv a division which does not form the 
% % 

basis for the entrv of the final decision". The statute de- 
dares that preliminary orders may not be reviewed. The 
order of December 21 denving retrial and rehearing was 

I 

certainlv not preliminary in anv sense. It ended the 
proceeding, and any hope for justice below. 
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We can find no published order of the Board which 
regulates rehearings. Thev are governed solely by the 
statute. By providing that “preliminary actions” may not 
be reviewed by the entire Board, the Congress impliedly 
enacted that final action, such as the order of Ipecember 
21, 1934, could be reviewed by the Board. 

Under 1 lie statute, application to review Mr. Stern- 
hageifs decision of October 9, 1934, must be made within 
30 days after it was rendered, and, therefore, this remedy 
was not available to petitioner after its application for 
retrial and rehearing had been denied. 

The denial of review was based upon lack qf power. 
The power is given in the statute by clear implication. 
Since the denial of review was solelv as a matter of law, 

the error of law in it can be corrected bv this codrt and it 

* 

should be reversed. 


Summary. 

The United States Board of Tax Appeals, mistaking the 
issues, illegally required proof of facts which were not in 
issue. It improperly construed the applicable section of 
the Revenue Act of 1928 contrary to the authorities, ac- 
quesced in by the Commissioner. It neglected its duty to 
hear the facts and redetermine the liability and rights of 
the Taxpayer and the case should be remanded |to it for 
that purpose. 

The Board rejected competent evidence, which requires 
the reversal of its judgment. 

i 

When attention was called to the fact that the Taxpayer 
had not been represented upon the hearing andj had not 
submitted its proof, the Board should have granted a 
rehearing or a new trial, and its refusal to do so was an 
abuse of discretion which should be reversed. 

The extensive newly discovered, material evidence pre¬ 
sented to the Board after the decision with full [proof of 
the circumstances of its discovery and its probative na¬ 
ture required a new trial or a new hearing for j the pur¬ 
pose of receiving it; and the denial of that motion, sum- 
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marilv and arbitrarily, without a hearing and without 
notice, was unjudicial and an abuse of sound discretion 
and should be reversed. 

Error was committed below in the interpretation of the 
law which permits review by the entire Board of decisions 
finally disposing of a cause such as the decision denying 
the motion for retrial and rehearing in this case. 

The Board of Tax Appeals is an administrative bureau 
created to redetermine taxes; and not a moot court to 
decide and act upon exquisite technicalities of nice pro¬ 
cedure. Justice has not been given this Taxpayer in this 
cause and it should be remanded to the United States 
Board of Tax Appeals for a trial upon the merits of the 
issue and a real redetermination of tlie income tax liability 
for tlie voar 1930 and anv right to a determination of 
overpayment of taxes for that year. 


Respectfully submitted, 


ALBERT A. JOXES, 
Attorney for Petitioner, 

International Bldg., 
Washington, I). C. 

BASIL ROBILLARD, 

Attorney for Petitioner , 

Suite 2200, 165 Broadway, 

New York Citv. 

* 


Frederick E. Winkler, 
Of Counsel. 


39 


Appendix. 

: I 

GENERAL COUNSEL’S MEMORANDUM N(}>. 13114 

(soo p. 11). | 

I 

Section 23 (j) Deductions From Gross Income: 

Bad Debts. j 

XIlJ-22-6817 

Article 101: Bad debts. G. C. U. 13114 

Revenue Acts of 1921, 1024, 102(5, and 1028. 

In order for a taxpayer to have the benefit of a 
deduction for debts ascertained to be partially worth¬ 
less there must have been an ascertainment by the 
taxpayer of partial worthlessness within tlicj taxable 
year. The charge-off in such a case being a |echnical 
requirement may be made after the taxable ye|ar. The 
allowability of the deduction is, of course, subject to 
the discretion of the Commissioner. 

Advice is requested whether the decision of th<j Circuit 
Court of Appeals (Sixth Circuit) in Liberty Bank & Trust 
Co. v. Commissioner (59 Fed. (2d), 320) should) be fol¬ 
lowed generally in determining* the deductibility of par¬ 
tially worthless debts under the Revenue Acts of 1921, 
1924, 1926 and 1928. 

Section 234(a)5 of the Revenue Act of 1921 provides 

for the allowance as a deduction of— 

: 

Debts ascertained to be worthless and chajrged off 
within the taxable year (or in the discretioii of the 
Commissioner, a reasonable addition to a reserve for 
bad debts); and when satisfied that a debt is'recover¬ 
able only in part, the Commissioner may allow such 
debt to be charged off in part. 
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The Revenue Acts of 1024, 1020, and 1028 contain iden¬ 
tical language. 

In the Liberty Bank <{; Trust Co. case the court held that 
under the Revenue Act of 1021 a taxpayer was under no 
duty to charge off debts which were partially worthless 
in order to have the benefit of the deduction from gross 
income, until the Commissioner was satisfied of the worth¬ 
lessness of that part of the debts for which the taxpayer 

i 

sought the deduction. 

It is the opinion of this office that in order to have the 
benefit of such a deduction there must have been an ascer¬ 
tainment by the taxpayer of partial worthlessness within 
the taxable year. The charge-off in such a case, being a 
technical requirement, may be made after the taxable 
year. The allowability of the deduction is, of course, sub¬ 
ject to the discretion of the Commissioner. This conclu¬ 
sion is applicable to all cases involving the deductibility of 
partially worthless debts under the Revenue Acts of 1021, 
1024, 1926, and 1928. (As to such cases arising under the 
Revenue Act of 1918 see Spring City Foundry Co. v. 
Commiasioner, decided by the United States Supreme 
Court April 30, 1034 [Ct. D. 820, p. 281, this Bulletin].) 

In view of the change in language of the corresponding 
provisions of the Revenue Act of 1932, the decision is not 
applicable to cases arising under that Act. 

ROBERT II. JACKSOX, 
General Counsel, Bureau of Internal Revenue. 





r c Jtw 


In the United States Court of Ap 
for;#e Etfstrict o^j|il|oliiinl>ia 

Amr. Uebm^ 


Chatham Phexix National Bank and Trust 


OXrFETITJOX FOR BE£IE_W OF DECI8L0B OF-IBB EXITEP 
STATES BOARD OF TAX APPEALS 


EOBEET H. JACKSON, . 

->’ Assistant Attorney Gener<#, 

7. LOTJIS MONARCS, 
NOBMAN D. ingIX.ES, ' 
S. 3>EE HAKSOK, 

Special. Assist ants te the Attorney General, 









I 


INDEX 


Opinion Below_j 

Jurisdiction_ 

Questions Presented... 

Statutes and Other Authorities Involved. i 

Statement_ i 

Summary of Argument_ j 

Argument: 

I. Petitioner has failed to prove its right to the claimcd| 
deduction allowable under the statute for partially! 

worthless debts dirring the taxable year 1930_ 

II. The Board did not abuse its discretion in denying 
petitioner’s motion for rehearing, or in denying the) 
petition for review by the entire Board of the orderj 

entered denying rehearing..j 

Conclusion.... 

Appendix......— 

CITATIONS 

Cases: 

American National Bank of St. Paul v. Commissioner, 14 

B. T. A. 476.. 

American Sav. Bank & Trust Co. v. Burnet, 45 F. (2d) 54S. 

American Trust Co. v. Commissioner, 31 F. (2d) 47. 

Ballew v. United States, 160 U. S. 187_ 

Bankers Coal Co. v. Burnet . 287 U. S. 308.. 

Broadway Savings Trust Co. v. United States, 66 C. Cls. 429. 
Chatham & Phenix National Bank v. Commissioner, 1 

B. T. A. -160.. 

Chemical National Bank of New York v. Commissioner, 30 

B. T. A. 178.... 

CitizeiLS ’ Nat. Bank x. Commissioner, 74 F. (2d) 604_ 

Commissioner v. Liberty Bank & Trust Co., 59 F. (2d) 320. 
Commonwealth Federal Savings Bank v. Commissioner, 13 

B. T. A. 467... 

Continental Trust Co. v. Commissioner, 7 B. T. A. 539- 

Crocker First National Bank of San Francisco v. Commis¬ 
sioner, 26 B. T. A. 107S_ 

Farmers <t* Traders Bank v. Commissioner, 4 B. T. A. 753. 

First National Bank v. Commissioner, 12 B. T. A. 1387- 

First National Bank of Huntingdon . Pa. v. Commissioner, j 

23 B. T. A. 7.....j 

94453—36——1 d) 


Page 

J 

1 

2 

2 

3 

4 




IS 

24 

25-30 


15 
9, 15 
15 
12 
19 

15 

21 

16 

15 
10 

16 
15 

15 

15 

15 

15 






















I 


II 


Cases—Continued. 

Freeman-Hampton Oil Corp. v. Commissioner, 65 F. (2d) 

456. 

Great Atlantic ct* Pacific Tea Co. v. Chapman, 72 F. (2d) 

112____ 

Guaranty State Bank of GrcenvVle, Te~. v. Commissioner, 12 

B. T. A. 543.... 

Hughes v. Commissioner, 3S F. (2d) 755___ 

IIurwitz v. Commissioner, 45 F. (2d) 7S0.... 

Jankowski) v. Commissioner, 56 F. (2d) 1006... 

Lebanon Sat. Bank v. Commissioner, 76 F. (2d) 792.. 

Leu'is-IIall Iron Works v. Blair, 23 F. (2d) 972__. 

Murchison Xational Bank v. Commissioner, 1 B. T. A. 

617......... 

Orman v. Riley, 15 Cal. 4S..... 

Phillips v. Commissioner, 283 l*. S. 5S9. 

Prescott State Bank v. Commissioner, 11 B. T. A. 147_ 

Rubel v. Commissioner, 74 F. (2d) 27... 

Second Xational Bank of Philadelphia v. Commissioner, 33 

B. T. A. 750__ ____ 

Seiberling Rubber Co. v. Commissioner, 70 F. (2d) 651, 

certiorari denied, 293 U. S. 611...__ 

Selwyn Operating Corp. v. Commissioner, 11 B. T. A. 593.. 

South Hills Trust Co. v. Commissioner, 19 B. T. A. 674_ 

Star Loan Assn. v. Moore, 20 Del. 30S__... 

Sturgcss v. Commissioner, 2 B. T. A. 69_ 

United Stales v. BeV, 111 U. S. 477_ 

Universa 1 Battery Co. v. United Slates, 2S1 U. S. 5S0_ 

Weiller v. Commissioner, 64 F. (2d) 480_ 

11 'est Lafayette Bank v. Commissioner, 12 B. T. A. 1356_ 

Western Surety Co. v. Commissioner, 13 B. T. A. 647, dis¬ 
missed, 38 F. (2d) 1022....... 

B’tsc <1* Cooper Co. v. Commissioner, 53 F. (2d) S43_ 

Statutes: 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Section 906_ 

Section 907___ 


Pape 

19 

19 

16 

10 

10 

19 

15 

10 

15 

13 

S 

15 
19 

16 

19 

20 
15 
13 
20 
12 

S 

19 

15 

15 

21 


25 


25 


Revenue Act of 1928, c. S52, 45 Stat. 791: 

Section 23_____ 25 

Section 601 (1*. S. (\, Title 26, Secs. 603, 617, 6IS)._ 26 

Revised Statutes, Section 882___ 12 

Miscellaneous: 

G. C. M. 13, 114, XIII-1 Cumulative Bulletin 116.. 10,27 

Treasury Regulations 74: 

Article 191..... 2S 































BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion in this case ijs the 
memorandum opinion of the United States t>oard 
of Tax Appeals (R. 26-27), which is not reported. 

JURISDICTION 

This petition for review involves a deficiency in 
corporate income taxes for the calendar year 1930 
in the amount of $213.99, and is taken from a| deci- 

o) ! 
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sion of the Board of Tax Appeals entered October 
11, 1934 (R. 27-28). Petitioner’s motion to set 
aside the judgment and for a retrial was filed De¬ 
cember 18, 1934 (R. 29-133), and was denied 
on December 21, 1934 (R. 134). Petitioner’s mo¬ 
tion for review by the entire Board (R. 134-136) 
of the order entered December 21, 1934, denying 
rehearing, was denied February 20, 1935 (R. 136- 
137). The parties stipulated that the case may be 
heard by this Court (R. 137-138), as provided by 
Section 1002 (d) of the Revenue Act of 1926. The 
case is brought to this Court by petition for review 
filed March 19, 1935 (R. 138-144), pursuant to the 
provisions of the Revenue Act of 1926, c. 27, 44 
Stat. 9, Sections 1001-1003, as amended by Section 
1101 of the Revenue Act of 1932, c. 209, 47 Stat. 
169. 

QUESTIONS PRESENTED 

1. Whether petitioner has proved its right to the 
claimed deduction allowable under the statute for 
partiallv worthless debts for the taxable vear 1930. 

2. Whether the Board abused its discretion in 
denying petitioner’s motion for rehearing and also 
its petition for review by the entire Board of the 
order entered denving rehearing. 

« 

STATUTES AND OTHER AUTHORITIES INVOLVED 

The statutes and other authorities involved will 
be found in the Appendix, infra, pp. 25-30. 
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STATEMENT 

i 

| 

Petitioner filed its income tax returns f^>r the 
year 1930, deducted bad debts thereon i[n the 
amount of $349,577.19 (R. 13, 21), and reported a 
tax thereon of $390,919.22 (R. 7, 9). Subse¬ 
quently, in 1932, it filed an amended return for that 
year claiming a deduction of $2,698,925.15 for bad 
debts (R. 21), and also filed a claim for the rjefiuid 
of $282,135.75 based upon the deduction of such 
additional debts (R. 22). The Commissioner of 
Internal Revenue thereafter disallowed the claim, 
and on September 21,1933, issued his notice of defi¬ 
ciency based on the disallowance of depreciation 
deductions (R. 5-9). 

The taxpayer petitioned the Board for review, 
and at the hearing did not contest the item in¬ 
volving depreciation, but claimed allowance for 
additional debts, allegedly bad. The sole evidence 
offered was an uncertified, unsigned, alleged car¬ 
bon copy of a national bank examiner's report (R. 
16). The Board, however, refused to admjt the 
alleged copy of the report in evidence (R. 20, 24), 
and consequently denied the petition for labk of 
proof (R. 27; see also R. 24-26). j 

Petitioner thereafter petitioned the Boarcl for 
rehearing on the grounds that it had been improp¬ 
erly represented before the Board by one of its 
employees and that its case had not been properly 
presented, such petition being supported b\| vol- 

i 
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uminous affidavits (R. 29-133). The Board, upon 
full and careful consideration of the petition and 
the accompanying affidavits, denied the petition by 
Division Order entered December 21, 1934 (R. 
134). Petitioner thereupon filed a petition for re¬ 
view of said Division Order by the entire Board, 
setting forth substantiallv the same reasons ad- 
vanced in its motion for rehearing (R. 134-136). 
The Chairman of the Board denied the latter peti¬ 
tion on the ground that the said Division Order 
denying rehearing did not under the rules of the 
Board and the applicable statutes constitute such 
a Division report (as did the Division memoran¬ 
dum opinion filed October 9, 1934; R. 26-27) as 

would form the basis for the entry of a final deci- 

* 

sion in proceedings before the Board, and that 
therefore it could not be referred to the full Board 


for review (R. 136-137). 


Petitioner thereupon 


petitioned this Court for review (R. 138-144). 


SUMMARY OF ARGUMENT 


Petitioner has failed to prove its right to the 
claimed deduction allowable under the statute for 
partially worthless debts during the taxable year. 
The statute and regulations provide for the deduc¬ 
tion of debts ascertained to be partially worthless 
during the taxable year provided the Commissioner 
has been satisfied that thev are recoverable onlv in 
part. Petitioner failed to meet any of the require¬ 
ments of the statute, and therefore the Commis¬ 
sioner's determination must stand. 
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It has been held that the requirement j of the 
statute that partially worthless debts, to be de¬ 
ductible, must have been charged off during the 
taxable year is no longer technically adhered to 
for years prior to 1932, like that in the instant case. 
It must be shown to the satisfaction of the Com¬ 
missioner, however, that partially worthless debts 
were ascertained to be so within the taxable year. 
This is not shown herein. Neither has petitioner 
met the requirement of the regulations tluit debts 
must be shown, within a reasonable degree! of cer¬ 
tainty, to be uncollectible. Petitioner attempted 
to prove this by offering in evidence an uncertified, 
unsigned, unidentified carbon copy of an alleged 
national bank examiner's report, bound in a loose 
leaf binder, and containing no textual matter to 
indicate what it was or what was its foundation, or 
anv recommendations, orders, or direetidns. It 
was clearly incompetent as evidence, and the 
Board, upon objection made, properly excluded it. 
Nothing therefore remained in the record to show 
the ascertainment of worthlessness of the debts 
within the taxable year. The Board so found, and 
therefore properly held that the deduction claimed 
therefor is not allowable. 

Even if the report had been identified and ad¬ 
mitted in evidence, it would still have been insuffi¬ 
cient to establish petitioner's claim in the absence 
of a showing, among other things, of what the 
examiner took into consideration and the standard 


followed in making his recommendations. 
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Petitioner’s contention that the Commissioner’s 
deficiency letter admits that the debts in question 
were worthless to the knowledge of petitioner in 
1930 is in error. The record shows the contrary. 

m/ 

II 


There is no showing in the record that the Board 
abused its discretion in denying petitioner's motion 
for rehearing, or in denying the petition for review 
bv the entire Board of the order entered denying 
rehearing. The Board denied both petitions, and 
it is settled that the disposition of an application 
for rehearing of a case is a matter resting within 
the sound discretion of the Board. Petitioner’s 
representation at the hearing bv an allegedly unau- 
thorized representative did not warrant rehearing, 
and there is no showing of newlv discovered evi- 
dence not previously available upon due diligence. 
The courts have consistently upheld the refusal of 
the Board to grant rehearings or to reopen a case 
under such circumstances. 

As to petitioner's contention that its petition for 
review bv the entire Board of the Division Order 
entered denying rehearing should have been 
granted, as a matter of Board practice such peti¬ 
tion is not reviewable, as is the Board’s opinion 
which forms the basis for the entry of a final deci- 
sion and therefore could have been referred to the 
full Board fqr review. Moreover, if the Board had 
authority to ^leny the petition for rehearing, it like¬ 
wise had ample power to deny the petition for 
review bv the entire Board. 
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ARGUMENT 

I I 

i 

Petitioner has failed to prove its right to the <plaimed 
deduction allowable under the statute for partially 
worthless debts during the taxable year 1930 


The nominal deficiency involved herein \\}as not 
contested (R. 27). Petitioner claimed, however, a 
deduction in the amount of $2,349,347.96 for debts 
alleged to have been ascertained in 1930 to be par¬ 
tially worthless which would result in a refund of 

4 / 

approximately $282,000, with interest (R. 2-4, 11, 
12, 21, 22). The Board denied the claim f6r lack 
of proof, holding that it was unable to find tljiat the 

alleged amount constituted debts ascertained to be 

. 

worthless in the year 1930, and that petitioner ad¬ 
mitted that the amount claimed was not charged 
off until after 1930. The Board thereupojn con- 

i 

eluded as a matter of law that the deduction 


claimed was not allowable, and sustained the Com¬ 
missioner’s determination (R. 27). 

Petitioner argues that the Board’s decision is 
contrary to the admitted facts and the laNv (Br. 


6-22), and that its refusal to admit in evide 
uncertified copy 1 of a national bank examin 


ice the 
us' re¬ 


port of the condition of the bank as of November 


21,1930, is error (Br. 23-26). 

The statute and pertinent regulations provide 

for deduction from income of debts ascertained to 

— 

1 Petitioner admits (Br. 3, 24) that the report sought to be 
introduced in evidence was an uncertified carbon icopy of 
the bank examiners report. 

04453—30-2 
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be worthless and charged off within the taxable 
year, an,d that the Commissioner, when satisfied 
that a debt is recoverable only in part, may allow 

i 

such debts to be charged off in part; also, that 

i 

before a taxpayer may be entitled to deduct par¬ 
tially worthless debts he must ascertain and be able 
to demonstrate, with a reasonable degree of cer¬ 
tainty, the amount thereof which is uncollectible; 
and that ( where banks, in obedience to specific or¬ 
ders of supervisory Federal authorities, charge off 
debts, in whole or in part, such debts shall be pre¬ 
sumed, fqr income-tax purposes, to be worthless or 
recoverable only in part, as the case may be. Sec¬ 
tion 23 (.j). Revenue Act of 1928, infra; Article 
191, Regulations 74, infra. These are reasonable 
regulations, not inconsistent with the provisions of 
the statute, and should therefore be given effect. 
Universal Battery Co. v. United States, 281 U. S. 
580. 

It is submitted that petitioner, before the Board, 
did not meet any of the requirements of the statute 
and regulations, and thus failed to prove its right 
to the deduction disallowed by the Commissioner. 
The Board found that the evidence did not show 
that the amount claimed as a deduction constituted 
debts ascertained to be worthless in 1930, and tha 
therefore it was not allowable (R. 27). The record 
supports this finding (R. 11-26). Such findings 
are binding on review and should not be disturbed. 
Phillips v. Commissioner, 283 U. S. 589, 590: 
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American Sav. Bank & Trust Co, v. Burned, 45 F. 
(2d) 548, 549 (C. C. A. 9th), and cases citedj 
Petitioner states, in substance (Br. 7-8, 10-11), 
that the only issue tried by its representative be¬ 
fore the Board was whether the partially worthless 
debts should have been actually charged off ijn 1930, 
the ground relied on bv the Commissioneil in his 
deficiency letter; that the issue of the ascertain- 
nient of worthlessness of the debts was not! raised 
in the pleadings; and that the Board also chided 

i 

the case on the issue regarding the noncharge-off 
within the taxable year. j 

The record shows, however, that the i^sue of 
ascertainment of worthlessness was sufficiently 
raised in the pleadings," and that the Bodrd de¬ 
cided the case principally on the ground of peti¬ 
tioner’s failure to prove ascertainment of tvorth- 
lessness in 1930 (R. 27). The right to deduction, 
under the statute, requires proof of ascertainment 
of partial worthlessness within the taxable year, 
and proof to the satisfaction of the Commissioner 
as to ultimate partial recoverability. Section 23 
(j), 1928 Act, infra. The regulations properly 
require that a taxpayer must ascertain and demon¬ 
strate, with a reasonable degree of certainty, the 

amount thereof which is uncollectible. Article 
_ 

2 The Commissioner, in paragraphs IV and V j of his 
answer (R. 9), denied the allegations in paragraphs |IV and 
V, subparagraph (c), of the taxpayer’s petition | to the 
Board (R. 3-4) wherein petitioner claimed that its income 
should be decreased by the amount of the alleged partially 
worthless bad debts involved herein. 


10 


191, Regulations 74, infra. Petitioner has not met 
these essential requirements. While the Board 
did not follow the Commissioner's reasons exclu¬ 
sively for disallowing the deduction, it neverthe- 
less denied petitioner's claim for lack of a showing 
of ascertainment of worthlessness within the tax¬ 
able year (R. 27), as required by the statute and 
regulations. It is settled that the Board may base 
its decision on a reason different from that ad- 

i 

vanced bv the Commissioner. Lewis-Hall Iron 

^ i 

Works v. Blair, 23 F. (2d) 972 (App. D. C.); Hur- 
witz v. Commissioner, 45 F. (2d) 780 (C. C. A. 
2d); Hughes v. Commissioner, 38 F. (2d) 755 
(C. C. A. 10th). 

While the partially worthless debts claimed as a 
deduction were not actually written off on peti¬ 
tioner's books within the taxable year, as required 
by the statute, it has been held that this is no 
longer technically required. Commissioner v. Lib¬ 
erty Bank cf Trust Co., 59 F. (2d) 320 (C. C. A. 
6th): G. C. M. 13, 114, XIII-1 Cumulative Bulle¬ 
tin 116, infra. Allowability of such partial deduc¬ 
tions, however, is subject to the discretion of the 
Commissioner (Section 23 (j), 1928 Act, infra), 
and there is no showing in the record that the 
Commissioner was satisfied that petitioner’s debts 
here involved were recoverable only in part, as pro¬ 
vided bv the statute. Moreover, even though the 
Commissioner has ruled that no actual charge-off 
is technically necessary within the taxable vear, 
he nevertheless requires that, in order to have the 


benefit of such deductions, the taxpayer mustj show 
that there was an ascertainment of partial Worth¬ 
lessness within the taxable year . G. C. M. 1^, 114, 
inf ra. Petitioner has not met this burden, ajnd his 
claim must therefore fail for lack of proof, as the 
Board properly held (R. 27). In order to attempt 
to come within the provisions of the regulation, 
the taxpayer sought, before the Board, to jintro- 
duce in evidence an alleged copy of a national bank 
examiner’s report (R. 16). Upon objection by 
Government counsel (R. 17-18), however, thjs was 
properly excluded from evidence (R. 20, 27). 

The record and petitioner’s brief show thjit the 
document offered in evidence was an uncertified 
(Br. 24), unsigned (R. 20), carbon copy (Br. 3, 
24) of a report bearing the imprint of the office of 
the Chief National Bank Examiner of New York 
City, purporting to show the condition of peti¬ 
tioner’s bank as of the close of business on Novem¬ 
ber 21,1930 (R. 19), and said by petitioner’s!audi¬ 
tor, witness Bessell (R. 13-14), to be in petition¬ 
er’s files (R. 24, 27). It contained no text to! indi¬ 
cate what it was or what was its foundation (R. 
27), but merely comprised some 200 pages, l|>ound 
in a loose leaf binder, and contained a suirjmary 
sheet segregating the items into classifications of 
“Overdue”, “Slow”, “Doubtful”, and “I^oss”, 
without any textual recommendations, orders, or 
directions (R. 19-20). Up to the time of the hear¬ 
ing before the Board the report had not been sub¬ 
mitted to Government counsel or to the Burdau of 
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Internal Revenue for examination (R. 20). The 
bank-examiner, who allegedly made the report, 
was not put on the stand (R. 18, 27), and it could 
not therefore properly be identified in any authori¬ 
tative way through the medium of the person who 
made it (R. 16, 18, 24). The witness, through 
whom identification thereof was attempted (R. 16), 
was not subject to cross-examination regarding its 
contents (R. 18), and therefore respondent was 
without opportunity to test the accuracy and truth 
of the statements contained in it. Consequently, 
if these papers had been admitted, Government 
counsel would have had no opportunity, through 
the examining officer, to subject to strict cross- 
examination every item passed upon by that officer 
to determine the validity of each item claimed as a 

m/ 

deduction and the basis upon which the determina¬ 
tion of worthlessness was made (R. 18, 24). The 
report, as offered, therefore, represented no more 
than so many figures on several sheets of paper 
(R. 18, 20). Clearly, such a document was not 
good even as secondary evidence, and was there¬ 
fore inadmissible. Moreover, it was not authenti¬ 
cated undeif the seal of or certified by the depart¬ 
ment. See Section 8S2, Revised Statutes; Ballew 
v. United States, 160 U. S. 187; United States v. 
Bell, 111 U. S. 477. In the absence of identification 
by the examiner who made the report or any offi¬ 
cial authentication or certification, the papers were 
not admissible. An unauthenticated copy of a 
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public record or document is, of course, not ajdmis- 
sible. Orman v. Riley, 15 Cal. 48; Star Loan Assn. 
v. Moore, 20 Del. 30S, 4 Pennewill 303. The Board, 
therefore, sustaining the objection to its admission 
(R. 20), properly excluded the alleged report from 
evidence (R. 24, 27). 

With the report excluded from evidence I there 
remained nothing in the record to show or esthblish 
the worthlessness of the debts claimed to have been 
ascertained to be partially worthless within the tax¬ 
able year. Petitioner admits (Br. 13-14) that its 
counsel stated (R. 17) before the Board that jie did 
not intend to produce any further or additional 
evidence to prove the nature or worthlessness of 
the items included in the bank examiner’s i*eport 
or any of them, but elected to stand on the report; 
also (Br. 15), that while the taxpayer had ample 
proof, it was not submitted at the hearing. The 
reason assigned is that the Board did not perform 
its alleged duty of requiring to be produced the 
proof which petitioner’s counsel indicated fye had 
available. Xo such duty is known to devolve upon 
the Board or on any court under similar circum¬ 
stances. Petitioner admits that proof of j ascer¬ 
tainment of partial worthlessness within the tax¬ 
able year was not furnished the Board by stating 
(Br. 22) : | 

If, by an amendment of the pleadings of 
the Commissioner or otherwise, prool is re¬ 
quired as to the partial worthlessness jof bad 
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debts in 1930 and the ascertainment by Tax¬ 
payer of their worthlessness, it can be fur¬ 
nished. * * * 

Finally, petitioner admitted, in its petition for re¬ 
hearing, ‘‘That no evidence or proof has been sub¬ 
mitted for petitioner in respect to its case”, al¬ 
though petitioner “has a good and substantial 
cause of action * * * and valid proof to sup¬ 

port the same”, as appears from affidavits annexed 
thereto (R. 30, par. (2)). Petitioner also admits 
(Br. 29) that “The affidavits [attached to the peti¬ 
tion for rehearing] furnish indisputable proof that 
the Taxpayer's tax has been redetermined without 
any proof * * (Italics supplied. ) 

It follows that, under the circumstances, the 
Board had no alternative than to find (R. 27) that 
the amounts claimed were not shown to have been 

T 

debts ascertained to be worthless in 1930, as re¬ 
quired by the statute, and that therefore the deduc¬ 
tion claimed is not allowable. 

Even if the alleged report proffered in evidence 
had been properly authenticated and admitted, it 
would still, in the absence of other affirmative evi¬ 
dence, have been insufficient of itself to show that 

i 

the debts were either worthless or partially so, as 
the Board properly stated during the proceedings 
(R. 25-26). Bank examiners' reports, to be con¬ 
clusive of worthlessness under the statute and reg¬ 
ulations, must be supported inter alia by other 
evidence such as the bond debtors’ default in in¬ 
terest, probable default in principal, inability to 


15 


pay at maturity, receiverships, financial difficul¬ 
ties, what the examiner took into consideration, 
and/or the evidence as to the standard followed 
by the bank examiner in making his recommenda¬ 
tions. American Trust Co. v. Commissioner, 31 F. 
(2d) 47 (C. C. A. 9th); Broadway Savings Trust 
Co. v. United States, 66 C. Cls. 429; Western 
Surety Co. v. Commissioner, 13 B. T. A. 647, peti¬ 
tion for review dismissed without opinion, 38 F. 
(2d) 1022 (C. C. A. 8th); cf. American Sav. Bank 
<Sc Trust Co. v. Burnet, 45 F. (2d) 548 (C. C. A. 
9th); contra, Citizens' Nat. Bank v. Commissioner, 
74 F. (2d) 604 (C. C. A. 4th) ; Lebanon Nat , Bank 
v. Commissioner, 76 F. (2d) 792 (C. C. A. 3d). 
The Board has consistently so construed the several 
statutes (i. e., that such a report is not sufficient of 
itself to prove worthlessness under the statutes) 
in a long line of decisions. Murchison National 
Bank v. Commissioner, 1 B. T. A. 617; Farmers & 
Traders Bank v. Commissioner, 4 B. T. 753; 
South Hills Trust Co. v. Commissioner, 19 B. T. A. 
674; First National Bank of Huntingdon, Pa., v. 
Commissioner , 23 B. T. A. 7; Crocker First Na¬ 
tional Bank of San Francisco v. Commissioner, 26 
B. T. A. 1078; Continental Trust Co. v. Commis¬ 
sioner, 7 B. T. A. 539; American National Bank of 
St. Paul v. Commissioner, 14 B. T. A. 476; Prescott 
State Bank v. Commissioner, 11 B. T. A. 147; First 
National Bank v. Commissioner, 12 B. T. A. 1387; 
West Lafayette Bank v. Commissioner, 12 B. T. A. 
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1356; Guaranty State Bank of Greenville, Tex., v. 
Commissioner, 12 B. T. A. 543; Commonwealth 
Federal Savings Bank v. Commissioner, 13 B. T. A. 
467; Chemical National Bank of New York v. 
Commissioner, 30 B. T. A. 178; Second National 
Bank of Philadelphia v. Commissioner, 33 B. T. A. 
750. The compelling reasons for this position are 
well stated in the opinion in the last-mentioned 
case. 

Petitioner states (Br. 2, 7) that the Commis¬ 
sioner's sixty-dav letter (R. 5-9) specifically ad¬ 
mits that the debts in question were worthless to 
the knowledge of the taxpayer in 1930, and argues 
(Br. 7, 11, 13) that the worthlessness of the debts 
and the ascertainment of their worthlessness 
within the taxable vear were admitted by the 
pleadings as well as by Government counsel dur¬ 
ing the hearing before the Board. In this peti¬ 
tioner is in error. 

As to the Commissioner’s alleged admission in 
the sixtv-day deficiency letter, the record shows 
that the portion of the letter (R. 7), quoted and 
relied on by petitioner (Br. 6-7), merely refers to 
petitioner's contention that it should be entitled to 
deduct the debts ascertained to be worthless in the 
taxable year but not charged off until subsequent 
rears. Obviously a recital of petitioner's conten- 
tion can not, by anv stretch of the imagination, be 
said to constitute an admission. Further, peti¬ 
tioner’s contention (Br. 7) that the Commissioner, 
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_ i 

in liis answer before the Board (R. 9-10), specifi¬ 
cally admitted the notice of deficiency and the’quo¬ 
tation therefrom relied on by petitioner (Br. p-7), 

i 

as well as the allegations in paragraph IV of the 
petition (R. 3), is untenable. The record shows 
that the Commissioner denied the error recited in 
paragraph IV of the petition as well as all of the 
allegations as to the alleged worthlessness an|d as¬ 
certainment of worthlessness in the taxable year 
of the debts in question, as alleged in paragraph 
V (c) of the petition (R. 9, paragraphs IV and 
V). Thus, petitioner was required to pro^e all 
the necessary elements of the deduction claimed. 
As to the statement (Br. 7-8,11) that Government 
counsel recognized the alleged admissions, the evi¬ 
dence shows that Government counsel in his state¬ 
ment merely summarized the factual situation as 
to the additionally claimed bad debts, and opposing 
counsel agreed that it was a correct statement (R. 
21-22). There is not an iota of admission to be 
found therein as claimed by petitioner. j 
The cases relied on by petitioner (Br. 15-22) 
relate to factual situations of no particular im¬ 
portance or bearing in the instant case and can be 
of no assistance here. Suffice it to say that peti¬ 
tioner has had its day in court and now offers to 
submit proof of worthlessness of the debts if j given 
another opportunity (Br. 22). No reason or justi¬ 
fication appears, therefore, why the case should be 
remanded or reversed. I 






IS 


In view of the foregoing, it is clear that peti¬ 
tioner has failed to prove its right to the claimed 
deduction allowable by the statute for partially 

worthless debts for the vear 1930. 

* 

II 

The Board did not abuse its discretion in denying peti¬ 
tioner’s motion for rehearing, or in denying the peti¬ 
tion for review by the entire Board of the order 
entered denying rehearing 

After the Board entered its judgment on Octo¬ 
ber 11, 1934 (R. 27-28), petitioner on December 
18, 1934, filed a motion to set aside the judgment 
and for a rehearing (R. 29-133). The grounds 
relied on were that petitioner was not represented 
at the hearing by any authorized representative or 
attorney; that no proof or evidence had been sub¬ 
mitted for petitioner at the hearing, although it 
had valid proof to support its cause of action; that 
none of petitioner’s officials in charge of its tax 
matters knew that the case was to be tried, and 
therefore petitioner was not negligent in failing 
properly to prepare and present the case; and that 
petitioner had since discovered new and material 
evidence not known or available after due diligence 
before entry of judgment (R. 30-31). The motion 
was supported by voluminous affidavits (R. 32- 
133). It was denied (R. 134), and denial thereof 
is assigned as error (R. 143). Petitioner there¬ 
upon filed a petition for review by the entire Board 
of the Board’s Division Order denying rehearing, 


advancing substantially the same reasons ^s were 
submitted in its motion for rehearing (R. 13^-136), 
and the Chairman of the Board denied itjon the 
grounds that it was not reviewable, as was itjs order 
based on the memorandum opinion (R. 136-137). 
Petitioner likewise assigns this action a$ error 
(R. 143). I 

It is settled that the disposition of an application 
for rehearing of a case is a matter resting| within 
the sound discretion of the Board. Freeman- 
Hampton Oil Corp. v. Commissioner, 65 If. (2d) 
456 (C. C. A. 5th); Wciller v. Commissioner, 64 F. 
(2d) 480 (C. C. A. 2d); Great Atlantic & \Pacific 
Tea Co. v. Chapman, 72 F. (2d) 112 (C. C. A. 6th) ; 
J ankow sky v. Commissioner ,56 F. (2d) 100(> (C. C. 
A. 10th); Rubel v. Commissioner, 74 F. (2d) 27 
(C. C. A. 6th); Seiberling Rubber Co. v. Commis¬ 
sioner, 70 F. (2d) 651 (C. C. A. 6th), certiorari 
denied, 293 U. S. 611; Bankers Coal Co. v. Burnet, 
287 U. S. 308. 

Petitioner argues (Br. 27-31, 32-34) that the 
Board should have granted a rehearing because 
petitioner was not represented at the trial by an 
authorized representative, had not presented its 
proof, and had not been given its day in court; also 
because of newlv discovered evidence. Petitioner 
relies on several affidavits in support thereof (Br. 
27-29). 

Petitioner’s contention (Br. 27-28) that jit was 
not represented by an authorized representative 
but that its own employees took it upon therpselves 
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to appear at the hearing, unbeknown to petitioner’s 
responsible officials having charge of its tax mat¬ 
ters, is not borne out by the facts. While it is ap¬ 
parent from the record that petitioner’s repre¬ 
sentatives at the hearing, unfortunately, were not 
competent to handle the case (R. 15-17), still tax¬ 
payers’ representatives before the Board are pre¬ 
sumed to know the rules of evidence. Sturgess v. 
Commissioner, 2 B. T. A. 69. Moreover, petitioner 
admits (Br. 28) that Weston, vice-president of its 
successor, signed the petition to the Board, re¬ 
ceived the notice of the hearing, and sent it to peti¬ 
tioner’s tax department. Clearly, the fact that one 
of the employees of petitioner’s tax department, 
who handled its tax matters before the Treasury 
Department, induced another employee, a certified 
public accountant, to enter his appearance and pro¬ 
ceed to try the case, authorized or allegedly not, 
would not be sufficient to warrant rehearing. 

As to the contention concerning newly discovered 
evidence, neither the law nor the rules of practice 
of the Boai[d deal specifically with motions for re¬ 
hearing, and such motions have been granted in 
only a very few cases. The attitude of the Board 
is that the courts look with little favor on requests 
for rehearings on the ground of newly discovered 
evidence and apply stringently the rule requiring 
the parties, seeking such action to show affirma¬ 
tively that the failure to ascertain the additional 
facts and data prior to the hearing was due to no 
lack of diligence on their part (Selwyn Operating 
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Corp. v. Commissioner, 11 B. T. A. 593). N<j> such 
showing has been made here. On the contrary, 
it is obvious that if due diligence had been used 

I 

in the preparation of the case, it would seeih that 
the evidence could easily have been discovered. 
The affidavits of Anderson, Krause, Evank, Mc- 
Roberts, Weston, and Robillard, relied on!in an 
attempt to show newly discovered evidence, |ire all 
generally to the effect that the additional data 
were, upon investigation, secured from petitioner’s 
several branch banks and other places (R. $1, 40- 
99) . No reason appears or is shown why this could 
not have been accomplished just as easily prior to 
the hearing before the Board, and petitioner ad¬ 
mits (Br. 28), and the record shows (R. 37), that 
it was notified of the hearing. 3 Under such cir¬ 
cumstances, if hardship was imposed on t|ie tax¬ 
payer by the Board’s refusal to reopen and 'rehear 
the case, it was the fault of none other thafi peti¬ 
tioner itself (Wise & Cooper Co. v. Commissioner, 
53 F. (2d) 843 (C. C. A. 1st)). j 

The petitioner clearly had its day in Coujrt with 
full opportunity to present its case. Indeed, there 
is the clear intimation in the record that during 
the hearing the Board member, conscious of the 
inadequacy of petitioner’s representation, wjas sug¬ 
gesting the possibility of an adjournment, and 

3 This was not the first tax case of this taxpayer before 
the Board. See Chatham Phenzx National Bank v. Com¬ 
missioner , 1 B. T. A. 460. j 
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would have granted an adjournment if requested. 4 
Under the circumstances, it cannot be contended 
that there was an abuse of discretion in denying 
the petition for rehearing. Where a motion for 
rehearing, as in the instant case, shows no substan¬ 
tial reasons for granting a rehearing, such motion 
is properly denied within the sound discretion of 
the Board. Frccman-Hampton Oil Corp. v. Com- 
missioner, sic}>ra. 

The courts have consistently upheld the refusal 
of the Board to grant a rehearing or to reopen a 
case for the purpose of permitting the introduc¬ 
tion of additional evidence to prove an issue pre¬ 
sented by the pleadings. In Jankowsky v. Com¬ 
missioner, supra, the taxpayer sought to reopen a 
case to introduce additional evidence to prove the 
value of certain stock, where, in the original peti¬ 
tion to the Board, the taxpayer alleged facts re¬ 
specting the value of the stock, and the Commis¬ 
sioner, in his answer, specifically denied such alle¬ 
gations. The court said (]>. 1010): 

Thus the issue of cost and value of the 

i 

stock, preferred and common, owned by 

4 Thus the Board member stated (R. 15, 17) : “I am not 
goinsr to trv vour case for you." “I can not sit here and 
protect the interests of your client against your own in¬ 
adequacy and at the same time make the Government rely 
upon their counsel.” “If you care to handle this $280,000 
case for these people, you ought to have taken—you ought 
not to have taken the responsibility.” Also “If you want 
to proceed in this case”, etc*., implying that a motion for 
an adjournment would have been entertained. 
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petitioner was sharply presented by the 
pleadings. To sustain the allegations of his 
petition that his common stock had cost him 
the sum of $35,070.87 the petitioner intro¬ 
duced evidence showing the amount of 
money which he had invested in the prop¬ 
erty during the partnership and jrested. 
There was no abuse of discretion py the 
Board of Tax Appeals in its refusal to 
reopen the case and retry this issue, j 

The cases relied on by petitioner (Br. 29-j-30, 31, 
33) have substantially no applicability to tlije facts 


in the present case, and a review thereof j would 
serve no useful purpose to this Court. 

As to petitioner’s contention (Br. 35-37) tjhat its 
petition for review bv the entire Board jof the 

jl •/ 


Division Order entered December 18, 1934, denv- 

* / 1 %/ 

ing rehearing, should be granted, it is cle^r that 
denial thereof by the Chairman of the Board was 
proper. The denial was on the grounds th^jit as a 
matter of practice the Division Order, denyjng re¬ 
hearing, sought to be reviewed, did not constitute 
a reviewable division order such as would its 

^ i 

memorandum opinion herein (R 26-27).j The 
latter, unlike the Division Order denying liehear¬ 
ing, formed the basis for the entry of a final deci¬ 
sion in the proceedings before the Boarcjl, and 
therefore could have been referred to th!e full 
Board for review (R. 136-137). Moreover, it is 

I 

apparent that if the Board had authority tb deny 
rehearing, as is established above, a fortipri, it 
had amjUe power to deny the petition for Review 
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by the entire Board of the Division Order denying 
rehearing. 

In view pf the foregoing, it is obvious that there 
is no showing of newly discovered evidence not 
previously available upon diligent search, that peti¬ 
tioner had its day in court, and that, therefore, the 
Board did pot abuse its discretion in denying either 
petitioner’s motion for rehearing or its petition 
for review by the entire Board of the order entered 

denving rehearing. 

* 

CONCLUSION 

The decision of the Board is correct and in ac¬ 
cordance with law, and should therefore be 
affirmed. 

Respectfully submitted. 

Robert H. Jackson, 
Assistant Attorney General, 

J. Louis Monarch, 
Norman D. Keller, 

S. Dee Hanson, 

Special Assistants to the Attorney General. 

September 1936. 
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APPENDIX 

As to Question No. 1 

Revenue Act of 1928, c. 852, 45 Stat. 7911: 

Sec. 23. Deductions from gross Income. 

In computing net income there sihall be 
allowed as deductions: j 

* * * * * 

(j) Bad debts. —Debts ascertained to be 
worthless and charged off within the taxable 
year (or, in the discretion of the Commis- 
tioner, a reasonable addition to a reserve for 
bad debts); and when satisfied that a debt is 
recoverable only in part, the Commissioner 
may allow such debt to be charged off in 
part. j 

As to Question No. 2 

Revenue Act of 1926, c. 27, 44 Stat. 9: ! 

Sec. 906. (b) In case of a decision by a 
division, the decision and the findings of fact 
made in connection therewith shall become 
the decision and the findings of tlui Board 
within 30 davs after such decision! by the 
division, unless within such period tqe chair¬ 
man has directed that such decision feliall be 
reviewed by the Board. 

Sec. 907. (a) * * * The proceedings 

of the Board and its divisions shall!be con¬ 
ducted in accordance with such rlules of 
practice and procedure (other than rules of 
evidence) as the Board may prescribe and 

( 25 ) 
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in accordance with the rules of evidence ap¬ 
plicable in courts of equity of the District 
of Columbia. * * * 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

i 

Sec. 601. Board of tax appeals—proce¬ 
dure. 

Sections 906 and 907 (a) and (b) of the 
Revenue Act of 1924, as amended, are fur¬ 
ther amended to read as follows: 

4 ‘Sec. 906. (a) * * * A division shall 
hear, and make a determination upon, any 
proceeding instituted before the Board and 
any motion in connection therewith, assigned 
to such division by the chairman, and shall 
make a report of any such determination 
which constitutes its final disposition of the 
proceeding. 

“(b) The report of the division shall be¬ 
come, the report of the Board within 30 days 
after' such report by the division, unless 
within such period the chairman has directed 
that such report shall be reviewed by the 
Board. Any preliminary action by a divi¬ 
sion which does not form the basis for the 
entrv of the final decision shall not be sub- 
ject to review bv the Board except in accord¬ 
ance with such rules as the Board may pre¬ 
scribe. The report of a division shall not be 
a part of the record in any case in which the 
chairman directs that such report shall be 

reviewed bv the Board. 

* 

***** 

“Sec. 907. (a)Notice and opportunity to 
be heard upon any proceeding instituted be¬ 
fore the Board shall be given to the taxpayer 
and the Commissioner, and a report upon 
the proceeding and a decision thereon shall 
be made as quickly as practicable. The de¬ 
cision shall be made by a member in accord- 




anee with the report of the Board, apd such 
decision so made shall, when entered, be the 
decision of the Board. If an opportunity 
to be heard upon the proceeding is given be¬ 
fore a division of the Board, neither flie tax¬ 
payer nor the Commissioner shall be Entitled 
to notice and opportunity to be heard before 
the Board upon review, except upon a spe¬ 
cific order of the chairman. * * * The 

proceedings of the Board and its divisions 
shall be conducted in accordance with such 
rules of practice and procedure (otl^er than 
rules of evidence) as the Board may pre¬ 
scribe and in accordance with the fades of 
evidence applicable in courts of eduity of 
the District of Columbia * * *” 5 (U. S. 

C., Title 26, Sections 603, 617, 618). j 

As to Question No. 1 j 

G. C. M. 13, 114, XIII-1, Cumulative Bulletin 
116: ! 

Advice is requested whether the cjecision 
of the Circuit Court of Appeals (Sbfth Cir¬ 
cuit) in Liberty Bank & Trust Co. V. Com¬ 
missioner (59 Fed. (2d) 320) should! be fol¬ 
lowed generally in determining the deducti¬ 
bility of partially worthless debts under the 
Revenue Acts of 1921, 1924, 1926, and 1928. 

Section 234 (a) 5 of the Revenue! Act of 
1921 provides for the allowance as a! deduc¬ 
tion of— J 

Debts ascertained to be worthless and 
charged off within the taxable year (or in 
the discretion of the Commissioner,j a rea¬ 
sonable addition to a reserve for bad (jlebts); 
and when satisfied that a debt is recoverable 
only in part, the Commissioner ma} r allow 
such debt to be charged off in part. 


28 


The Revenue Acts of 1924,1926, and 1928 
contain identical language. 

In the Libcrti) Bank <£ Trust Co. case the 
court held that under the Revenue Act of 
1921 a taxpayer was under no duty to charge 
off debts which were partial!jf worthless in 
order to have the benefit of the deduction 
from gross income, until the Commissioner 
was satisfied of the worthlessness of that 
part of the debts for which the taxpayer 
sought the deduction. 

It is the opinion of this office that in order 
to have the benefit of such a deduction there 
must have been an ascertainment bv the tax- 
payer of* partial worthlessness within the 
taxable pear. The charge-off in such a case, 
being a technical requirement, may be made 
after the taxable vear. The allowability of 
the deduction is, of course, subject to the 
discretion of the Commissioner. This con¬ 
clusion is applicable to all cases involving 
the deductibility of partial!y worthless debts 
under the Revenue Acts of 1921, 1924, 1926, 
and 1928. (As to such cases arising under 
the Revenue Act of 1918 see Spring City 
Foundry Co. v. Commissioner, decided by 
the United States Supreme Court April 30, 
1934 [Ct. D. 829, page 281, this Bulletin].) 

In view of the change in language of the 
corresponding provisions of the Revenue 
Act of 1932, the decision is not applicable to 
cases arising under that Act. 

Treasury Regulations 74: 

Art. 191. Bad debts .— * * * 

***** 

Where all the surrounding and attending 
circumstances indicate that a debt is worth¬ 
less, either wholly or in part, the amount 
which is worthless and charged off or writ- 
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ten down to a nominal amount on thq books 
of the taxpayer shall be allowed as a deduc¬ 
tion in computing net income. * * * 

Before a taxpayer may charge off and [deduct 
a debt in part, he must ascertain And be 
able to demonstrate, with a reasonable de¬ 
gree of certainty, the amount thereof! which 
is uncollectible. * * * In determining 

whether a debt is worthless in whole or in 
part the Commissioner will consider All per¬ 
tinent evidence, including the value j of the 
collateral, if any, securing the debt and the 
financial condition of the debtor. Partial 
deductions will be allowed with respect to 
specific debts only. 

Where the surrounding circumstances in¬ 
dicate that a debt is worthless and uncol¬ 
lectible and that legal action to enforce pay¬ 
ment would in all probability not result in 
the satisfaction of execution on a judgment, 
a showing of these facts will be sufficient 
evidence of the worthlessness of the debt 
for the purpose of deduction. Bankruptcy 
is generally an indication of the worthless¬ 
ness of at least a part of an unsecured and 
unpreferred debt. Actual determination 
of worthlessness in bankruptcy dises is 
sometimes possible before and atj other 
times only when a settlement in bankruptcy 
shall have been had. Where a taxpayer as¬ 
certained a debt to be worthless and charged 
it off in one year, the mere fact that bank¬ 
ruptcy proceedings instituted against the 
debtor are terminated in a later year, con¬ 
firming the conclusion that the 4 e ^ 
worthless, will not authorize shifting the 
deduction to such later year. * * | * 

Where banks or other corporation^ which 
are subject to supervision by Fedeial au¬ 
thorities (or by State authorities maintain- 


i 
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ing substantially equivalent standards) in 
obedience to the specific orders, or in ac¬ 
cordance with the general policy of such 
supervisory officers, charge off debts in 
whole or in part, such debts shall, in the 
absence of affirmative evidence clearly estab¬ 
lishing the contrary, be presumed, for in¬ 
come tax purposes, to be worthless or recov¬ 
erable only in part, as the case may be. 
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